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Current Topics. 


Regarding the impending vacancies on the 
bench of the New York Court of Appeals, 
the press of the State seems to be overwhelm- 
ingly in favor of non-partisan action. The 
fourteen-year term of Judge Edward T. 
Bartlett expires with the year, and the term 
of Judge O’Brien terminates at the same 
time by reason of the constitutional limita- 
tion, he having reached the age of seventy 
years. One of the outgoing judges is a 
Republican and the other a Democrat. This 
year no State conventions are to be held and 
nominations of judges will be made by State 
committees. It has been proposed that both 
parties nominate Judge Edward T. Bartlett, 
Republican, to succeed himself, and nom- 
inate Judge Willard Bartlett, a Democrat, 
who is serving under temporary appoint- 
ment, to succeed Judge O’Brien. This 
suggestion which, we believe, was originally 
made by the New York “ Tribune,” has 
found general favor, as being in line with the 
policy of keeping the highest court of the 
State as far as possible out of politics. The 
court is now composed of four Republicans 
and three Democrats, but the chief Judge is 
a Democrat, so that the political division of 
the court is as close as it is possible to make 
it. The outgoing judges are concededly ex- 
perienced, able, fair and upright and deserve 
to be continued in the public service, and any 
possible attempt of the managers of either of 





the great political parties to prevent the 
manifestly proper action with the idea of 
controlling the court, should be frowned upon 
in its incipiency. So far as it is possible to 
do it, the highest court at least, in this State, 
should be kept out of the political maelstrom. 


Anent the revelations concerning the ope- 
rations of the Standard Oil Company, there 
seems to be more or less misapprehension of 
the real status of affairs at the present time. 
It should not be presumed that there is in 
this country any deep-seated prejudice 
against the making of large profits in the 
conduct of any business so long as those 
profits are amassed by proper and lawful 
means. What is and should be objected to is 
the conduct of any business by unfair and un- 
lawful methods, and if it be true that the 
Standard Oil Company has been guilty of the 
illegal practices alleged, the most glaring of 
whieh is the receiving of secret rebates from 
the railroads whereby they have been able to 
kill off all of their competitors, then there 
can not possibly be any objection on the part 
of any good citizen to the revelation of these 
methods and a thorough reform of the whole 
system. As the Rochester Democrat and 
Chronicle truthfully observes: “ There is no 
crime in making money, no wrong in getting 
rich. <A large percentage of profit is not an 
iniquity. But the method must be correct, 
respectable and honest. There must be no 
stealing, whether by the direct method of 
picking a man’s pocket or the more circuitous 
one of conspiring to deprive him of busi- 
ness facilities which legally and equitably 
are the common property of all.” It is well 
in this as in all other matters that the proper 
distinctions should be drawn and the true 
issue kept constantly in view. 


In a recent Chautauqua lecture former 
Judge D. P. Baldwin spoke on the failure of 
criminal justice in this country and used 
some language that was little less than 
startling. The law, he alleged, regards the 
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rich far differently from the poor; the guilty 
poor do not stand in the same category with 
the rich. While the poor man gets the full 
penalty of the law, the rich man is almost 
never convicted. “ We hear a lot of glitter- 
ing generalities,” the speaker said, “ about 
the law treating all men alike. It does treat 
all poor men alike and it does treat all rich 
men alike, but it treats the rich far differ- 
ently from the man without money.” While 
in some quarters this language may cause the 
raising of a protest, it can hardly be denied 
that there is a great deal of truth in Judge 
Baldwin’s strictures. Money is power and it 
gives an additional power to a man accused 
of crime which his poorer brother does not 
posses. But what as to the remedy? Some of 
the leading thinkers of the country have ad- 
vocated the restriction of technical defenses, 
the simplification of practice and procedure 
and the legal prohibition of reversals for 
error that is not substantial and serious in 
character. It is thought by many that these 
reforms would to a large extent deprive rich 
criminals of their unfair advantages. At all 
events, they would seem to be much more 
practical than the proposed restriction or 


limitation of attorneys’ fees, as has been pro-| 


posed by a committee of the National Prison 
Association, which would no doubt be open 
to the objection of clear unconstitutionality 
as an undue interference with personal 
liberty of contract. 


Should there be a board of pardons in this 
State to take the place of the time-honored 
system which gives such power to the execu- 
tive? A great many leading thinkers believe 
so and point out the experience of other 
States of the Union. For example, the State 
of Minnesota not long ago established a board 
of pardons, and the results have been all that 
had been expected. Instead of the influence 
brought to bear upon ambitious and senti- 
mental governors, the appeals and tears of 
females and the political wide-pulling, which 
have been incidents of the system in vogue in 
this State in times past—although we must 





confess, with less scandal than in many other 
jurisdictions— we have the calm and dispas- 
sionate consideration of every application for 
clemency and a just decision in accordance 
with the facts and circumstances in each par- 
ticular case. It is without doubt true that 
several men sitting together are better able to 
resist emotional appeals to sympathy than 
any one man. No doubt the average execu- 
tive would welcome the innovation, as reliev- 
ing him of one of the most onerous and dis- 
agreeable duties of his high office. Perhaps 
the singular freedom from scandal of the 
operation of the existing method in-this State 
has been one of the causes of its retention, 
but there would seem to be no reasonable 
doubt that the time is ripe for a change that 
will take from the Governor the power to 
pardon condemned criminals and place it in 
the hands of a board constituted for that 
purpose. 





:O0: 


Trade-Marks. 


Circuit Court OF THE UNITED STATES, 
for the District of New Jersey. 





Vacuum Om Company, Complainant, v. EAGLe OIL 
CoMPANY OF NEw YORK ET AL., Defendants. 





Osgood & Davis, solicitors, and Edmund Wetmore 
and C. Schuyler Davis, of counsel for complainant; 
Eugene Mackey and Cornelius G. Scully, solicitors, 
and F. W. Hastings, of counsel for defendant. 

Cross, District Judge.—The pleadings in this case 
are voluminous, but as we shall see subsequently the 
issue is very narrow. Stated in the briefest terms, 
the bill of complaint alleges the adoption, use and 
registration by the complainant in the United Statvs 
of several words as trade-marks, for instance 
“Vacuum,” “ Arctic,’ “Etna,” “ Viscolite” and 
“Electra,” that even if these are not good trade- 
marks, they have become, nevertheless, by extensive 
use and advertisement, known to consumers as trade- 
names; that complainant sells its products directly to 
consumers in several foreign countries, naming them, 
under said trade-marks or trade-names; that said 
words have become generally known and recognized 
in other countries as indicating products of the com- 
plainant. The bill of complaint charges the defend- 


ants with fraudulently, and for the purpose of de- 
ception, using said words for goods sold in the United 
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States, with placing said brands in the United States 
upon goods intended to be transported and sold in 
foreign countries, with causing to be transported to 
foreign countries for sale therein, packages of oil 
bearing said brands, with causing oils to be trans- 
ported to foreign countries from the United States, 
for the purpose and with the intent of branding them 
in such foreign countries with said brands, with 
placing such brands upon packages of oils in said 
countries, and with selling oils in said countries in 
packages having upon them said brands. In addition 
to the allegations that the words above used are regis- 
tered trade-marks or trade-names, in this and some 
other countries, the bill contains all of the allega- 
tions necessary to charge, and does charge, the de- 
fendants with unfair competition in trade. Jurisdic- 
tion has been obtained over the defendants, Eagle Oil 
Company of New York, F. W. Hastings, Jr., and 
George F. von Krogh; the persons named are made 
parties defendant individually, as well as in the 
capacity of officers and directors of the defendant cor- 
poration. The defendants, Eagle Oil Company of 
New York, and F. W. Hastings, Jr., as secretary and 
treasurer of said corporation, and as an individual, 
have filed a joint plea and answer herein, and the de- 
fendant, George F. von Krogh, as director and indi- 
vidually, has filed a separate plea and answer. The 
pleas and answers are the same. The insufficiency 
of the pleas was alleged by the complainant, and that 
question was set down for argument before the late 
Judge KIRKPATRICK, by whom the objection was over- 
ruled and the pleas sustained. Subsequently the 
answers were excepted to for insufficiency, but the ex- 
ceptions were also, for the most part, overruled, 
whereupon replications were filed joining issue upon 
the matters set forth in the pleas and answers. Tes- 
timony has been taken as to the truth or falsity of 
the plea, and that question is now before the court. 
The substantial parts of the pleas are as follows: 

“That such acts or deeds, if performed or done at 
all, and not admitting hereby that such acts and 
deeds were done or performed by it, were wholly 
done or performed without the borders and bound- 
aries of these United States and wholly within the 
borders and boundaries of some foreign country or 
nation, and that of such acts and deeds only the 
courts of such foreign country or nation and not this 
court or any court within these United States has 
jurisdiction, and further 

“That this plaintiff has heretofore instituted legal 
proceedings in a court of competent jurisdiction in 
the German Empire to restrain the respondent, Eagle 
Oil Company, of New York, from the commission of 
the very acts and deeds done and performed in the 
German Empire, with regard to the use of the word 
“Vacuum,” which the plaintiff now asks relief 
against and discovery of in this suit, true transla- 
tions of the plaintiff’s bill, defendant’s answer, and 
the decree of the court in such proceedings are hereto 





attached, marked respectively, “ Exhibit A,” “ Ex- 
hibit B,’ and “ Exhibit C,” and made part hereof, 
and that notwithstanding such decree, the complain- 
ant has appealed therefrom to a higher court, where 
the same is now pending, and further 

“That this plaintiff has also instituted legal pro- 
ceedings in a court of competent jurisdiction in the 
Kingdom of Denmark to restrain in that country the 
use of the word “ Vacuum” on petroleum oils and 
products, sold for a purpose similar to that for which 
plaintiff sells its oils and products, and in advertise- 
ments, statements, publications and writings, relat- 
ing and referring to such oils and products.” 

Upon the argument as to the validity of the plea, 
one of the objections was multifariousness, but it 
was held that the facts pleaded tended to but the one 
conclusion, which was that the court had no jurisdic- 
tion over the subject matter of the suit. In the 
course of his opinion Judge KIRKPATRICK says: 

“The bill charges infringement of the complain- 
ant’s trade-marks and unfair competition in trade 
by their use. As to the former, the complainant 
concedes that neither its ‘Trade-marks registered in 
the United States nor its common law trade-marks 
afford protection against acts committed wholly in 
foreign countries.’ ” 

“This must be so, for to hold that the branding 
of goods in a foreign country with a trade-mark 
registered in the United States constitutes unfair 
competition in trade would be but another way of ex- 
tending the trade-mark rights of a citizen of the 
United States beyond the borders of the country.” 

Of course, the judge, as the question was then pre- 
sented, had nothing to do with the truth or falsity of 
the pleas, and if the pleas have been shown to be true, 
I shall acquiesce in, and be governed by, the law as 
he has laid it down. Referring back to the pleas, 
however, it should be kept in mind that they aver 
that the acts and deeds which were set forth in the 
bill of complaint, were wholly done or performed 
without the borders and boundaries of the United 
States, and wholly within the borders and boundaries 
of some foreign country, and that consequently this 
court has no jurisdiction. The case, as already inti- 
mated, now comes before the court on the truth or 
falsity of the pleas, and the only question for solu- 
tion is, were the acts complained of wholly done or 
performed without the United States. 

At the hearing upon a plea in equity and a general 
replication, no fact is in issue, but the truth of the 
matter pleaded. Farley v. Kittson, 120 U. 8. 303; 
Dalzell v. Dueber Mfg. Co., 149 U. 8S. 315, 326; 
United States v. Land Co., 148 U. S. 31. 

The complainant insists that the pleas are affirm- 
ative and that therefore the burden of proof rests 
upon the defendant. An affirmative plea is one that 
sets up some matter dehors the bill. A negative plea 
denies some material allegation in the bill. In the 
former case the burden of proof rests upon the de- 
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fendant, in the latter upon the complainant. l- 
though the plea under consideration is in form an 
affirmative plea, it is at least doubtful whether it is 
such in fact. The bill of complaint has set out facts 
tending to show that the acts complained of were 
done both in this country and in foreign countries. 
It seems to me, therefore, that a plea which set up 
that the acts were wholly done within the borders 
and boundaries of some foreign country or nation 





does not set up new matter. It merely denies a part | 
of the allegations made in the bill. The bill says the 
acts were done here and elsewhere; the plea says they 
were not done here, but were done elsewhere. The | 
plea amounts to a denial, in other words, of facts 
which the complainant has set up, but which, if no 
plea has been interposed, it would have been com- | 
pelled to prove in order to obtain the desired relief. | 
The complainant further contends that in any event 

the pleas must be taken as admitting that the acts | 
complained of were in fact committed by the defend- | 
ants in foreign countries, but it is unnecessary to | 
pass upon this question, since I have reached the con- 

clusion that the evidence shows that the acts com- | 
plained of, and for which relief is sought, were not 
wholly done outside of the United States and in for- 
eign countries, as the pleas allege. The pleas must | 
stand or fall upon the truth or falsity of that alle- 
gation. The acts complained of are charged to be | 
fraudulent. If the evidence shows that essential | 
parts of these fraudulent acts were committed within 
the United States, the pleas must be overruled. The 
complainant’s contention is that the fraudulent acts 
were not only conceived, but material parts thereof 
were consummated, in the United States, and that 
but for the acts done here, the acts performed in the 
foreign countries would have been impossible. It 
claims that the facts present a situation not unlike 
that of a man who, after procuring and loading a 
fire-arm, aims it across the boundary line between 
the State in which he is and another State in which 
his victim is, and then firing the gun, kills him. 
So much of the evidence offered to show the falsity 
of the plea is of a documentary character that it is 
well nigh impossible, within the limits of this opin- 
ion, to refer to it in detail, consequently I will 
be compelled to give my conclusions thereon, rather 
than establsh them, by any complete reference to the 
testimony. The defendant, von Krogh, in 1899, was 
a resident of Germany, and engaged in buying and 
selling petroleum oils at Hamburg, under the name 
of The Eagle Oil Company. Sometime during that 
year he opened negotiations with the defendant Con- 
fer, for a supply of oils. Confer was at that time 
engaged in refining oil at or near Oil City, Pa., under 
the name of The Empire Oil Works, of which he was 
the sole proprietor. Following up the foregoing 
proposition, von Krogh visited Mr. Confer at his place 
of business and made a contract whereby he, von 








Krogh, as the Eagle Oil Company, agreed to pur- 


chase from Mr. Confer, and Mr. Confer agreed to sup- 
ply, all the oils that that company would require for 
five years, excépt that during the first year The Eagle 
Oil Company was given the privilege of buying oils 
elsewhere; it was further then and there proposed 
by Mr. von Krogh that a corporation should be organ- 
ized under the laws of New Jersey, to be known as 
The Eagle Oil Company of New York, and Mr. Con- 
fer was induced to join the project, as were F. W. 
Hastings, Jr., one of the defendants (who was the 
attorney afterwards employed to organize the com- 
pany) and the defendant Brockway, from whom von 
Krogh had previously bought oils. The defendant, 
The Eagle Oil Company of New York, was thereupon 
incorporated on the twenty-fifth day of November, 
eighteen hundred and ninety-nine. Its officers were 
Brockway, president; Confer, vice-president; Hast- 
ings, secretary and treasurer, who, with von Krogh, 
composed the board of directors. The new company 
took over the business which the defendant, von 
Krogh, had, prior to the incorporation of the new 
company, carried on in Germany under the name of 
The Eagle Oil Company. On the thirtieth day of 
the same month in which the defendant company was 
incorporated it, by a written instrument under its 
seal, signed by its president, and attested by its sec- 
retary, appointed von Krogh its general manager for 
the sale and marketing of oils and their products, 
“in Europe, Asia, Africa, Australia, North and 


, South America, and all and every country or coun- 


tries in the world,” with the fullest powers with 
reference to the collection of moneys for such sales, 
in the making and transfer of all kinds of commer- 
cial paper, in effecting insurance, in purchasing and 
arranging for cars, tanks, warehouses, barges and 
building for the transportation and storage of oils, 
and in the employment of all necessary help; it also 
conferred upon him power to sue and to be sued; and 
to register and establish the corporation in Hamburg. 
It also bound itself for all consequences arising out 
of said power of attorney, especially in respect to 
the business done by its manager, von Krogh, at Ham- 
burg, and agreed to submit itself in the person of 
von Krogh to the courts of law at Hamburg, and 
further authorized him to do all and singular the 
things specified, as fully as The Eagle Oil Company 
could have done if personally present, by its presi- 
dent and directors. It will be seen from the fore- 
going abstract of the power of attorney, that von 
Krogh was to all intents and purposes substituted 
for the corporation; wherever it could act he could 
act; whatever it could do he could do, and whatever 
he did, it was bound by. Mr. Confer, one of the de- 
fendants, who at first was vice-president, but later 
president of the corporation, and connected with it 
from its inception, says that it was organized for the 
purposes of supplying von Krogh with oils for sale in 
foreign countries. Although he was a stockholder, 


director and officer in the company for over two 
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years, he says there was never a meeting of the stock- 
holders, directors or officers held during his connec- 
tion with the company, and further that the company 
never sold any oil within the United States and never 
planned to, nor did it ever refine or compound oil, 
except through refiners from whom it purchased. 
His testimony also shows that in May, 1900, Mr. von 
Krogh again visited his refinery, and upon that ocea- 
sion told him that the complainant was doing a large 
business in Germany and asked him to make oil like 
the complainant’s to be sold in competition therewith. 
Upon Confer’s statement that he was unable to do 
this, and that he did not know the methods of com- 
pounding which the complainants employed, von 
Krogh proposed that a spy be sent to the complain- 
ant’s refineries for the purpose of getting employment 
therein, and learning their method:. The testimony 
thus far adverted to has shown the substantial one- 
ness of von Krogh and the defendant corporation, 
and the purpose of its organization. A considerable 
portion of the remaining testimony consists of letters 
of von Krogh and advertisements issued and circu- 
lated by him and by The Eagle Oil Company of New 
York, both in this country and abroad. It appears 
that the barrels containing the oils shipped by The 
Eagle Oil Company of New York, from this country 
to von Krogh, its manager, were for the most part 
unmarked, except in so far as they were marked or 
branded by private markings as directed by von 
Krogh or other agent of the defendant corporation, 
from Hamburg; some of the barrels, however, did 
have the name Eagle Oil Company of New York in 
the circle around the edge of the head of the barrel. 
In a letter dated Hamburg, January 31, 1900, writ- 
ten to the Empire Oil Works (Confer) by The Eagle 
Oil Company, per von Krogh, the following sentence 
appears: “In shipping more of the compounded 
000OCC please don’t put the Eagle brand on bar- 
rels containing this oil, as we want to brand them 
with a certain brand. On the head of the barrels 
containing the compound A A DD it was stenciled 
A A, besides the Eagle brand which is not right.” 
The proofs satisfy me that this oil thus barreled and 
exported was elsewhere than in this country, but be- 
fore sale, advertised and marked under several differ- 
ent trade-names which were the exclusive property 
of the complainant, and that the packages contain- 
ing the oil were designed and intended to be marked 
as above stated, when they were shipped from this 
country. The inference that the ends of the barrels 
were left unmarked, in furtherence of the above-men- 
tioned fraudulent purpose, is fairly deducible from 
the testimony. Von Krogh, although examined as a 
witness, and denying almost everything else that was 
pertinent, did not deny that oils were shipped from 
this country unmarked, for the purpose of being 
marked and sold, as they subsequently were, in for- 
eign countries. In one letter which he wrote to 
Confer he directed him if anyone asked for informa- 








tion about The Eagle Oil Company of New York, 
not to give any statement, but to say that the com- 
pany was not asking for credit, and that therefore 
no statements would be made. About the same 
time he wrote to Confer, asking him to change the 
name of his refinery to The Eagle Oil Works. Mr. 
Confer did not fall in with this proposition, where- 
upon he was directed by von Krogh thereafter to 
bill all shipments abroad to The Eagle Oil Company 
of New York, in the name of that company, as ship- 
per, and von Krogh then issued a large lithograph 
showing an active refinery labeled with the name of 
the defendant corporation. This picture was fraud- 
ulent and Confer says, and it is not denied, that von 
Krogh told him that it was taken from a photo- 
graph of the Emery Refining Works, at Bradford, 
Pa., but reversed, so that its fraudulent character 
would not be readily apparent. As a matter of fact 
The Eagle Oil Company never owned or operated any 
refinery. After this suit was instituted, von Krogh 
wrote to Mr. Confer, asking him to bear a part of 
the expense of its defense, and in this letter said 
that people with whom he had talked thought that 
it was no more than right and just that the refiner 
whose oil he had been putting on the market and 
selling in competition with the Vacuum Oil Com- 
pany, should stand a part of the expense of the suit. 
In another letter to Confer he says: “I can only 
say that you would not have had half so many 
orders if we had not been competing so with the 
Vacuum Oil Company.” He and the corporation he 
managed also advertised the oils he was selling as 
of the same kind and quality, and made by the same 
process of distillation, as those of the complainant, 
whereas Mr. Confer says that they were not, and 
that he had no knowledge of how the complainant’s 
oils were distilled or compounded, and that the com- 
plainant’s process, or what is known as the vacuum 
process, was not used in his refinery. To show the 
motive and purpose of the defendants, I cannot do 
better than quote at length from a letter written by 
von Krogh to Mr. Confer, when he first learned of 
the suit at bar: 

“T do not know the nature of the suit as I have 
not as yet received copy of the bill of complaint, 
but I do not think it can be anything else than that 
the Vacuum people wants to sue the Eagle Oil Co. 
of New York for the fact that I or the branch in 
Hamburg is claiming, that we also have Vacuum 
Oils. As far as I know the Vacuum people have 
the word ‘Vacuum’ registered as ‘trade mark’ in 
America, and also certain names for oils, as ‘ Arctic 
Machinery Oil,’ ‘Viscolite Engine Oil, ‘Electra 
Oil” ete. But in Germany none of these words are 
registered by the Vacuum and can by German law 
not be registered for any one at all. I am, there- 
fore, not doing anything but what is fully right if I 
use the word ‘Vacuum Marine Oil,’ ‘Vacuum Valve 
Oil, ‘ Arctic Machine,’ ete., and as the Eagle Oil Co, 
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of New York in America is not using any of these 
words the Vacuum Oil Co. has no right whatever 
to sue the Eagle Oil Co. in America for business 
done by me as European Manager, or by the regis- 
tered branch of the Eagle Oil Company in Ham- 
burg.” 

This letter seems to show very plainly not only 
what the defendants were doing, but also their pur- 
pose and object in doing it. It shows guilty knowl- 
edge, knowledge of the charges before they had been 
read. It shows, too, that they knew the complain- 
ant’s trade-marks and trade-names, and admits their 
use, but only in countries where the complainant’s 
rights could not, as von Krogh thought, be protected. 
It was the plain intent of the defendant to trample 
upon the rights of the complainant, but to do it in 
such a manner as to avoid prosecution. They were 
innocent, but only because no overt acts had been 
committed in the United States. It seems to me 
that the admissions of this letter, as amplified and 
fortified by the other testimony, prove the com- 
plainant’s case; it shows why the barrels were not 
branded in this country and where and how they 
were branded, and the purpose and intent of it all. 
It plainly suggests a fraudulent conspiracy. A 
letter dated Hamburg, January 29, 1902, written by 
one Ehlers to Mr. Confer, after referring to the 
“ private letter of our Mr. v. Krogh to you” (the 
one just referred to) says: “Neither you nor one 
of the directors must say anything which might be 
used from the Vacuum people against us here, i. e. 
don’t say that you are selling oils to us—that you 
don’t make oils by the vacuum process, and also 
please don’t say that the Eagle Oil Company does 
not manufacture itself &., &c.” If anything more, 
however, were needed to manifest their fraudulent 
intent, it may be found in another letter written by 
von Krogh to the defendant, Hastings, about the 
same time, from which the following extract is 
taken: 

“TI do not appreciate the gravity of the situation 
but I can assure you that the German law or court 
would not be of any use to the Vacuum Oil Com- 
pany so I have no reason to be afraid in that line. 
In the meantime I have sent you answers to the 
bill and put same in fine shape with documents, &c., 
and I should think that the court must reject their 
claims only for the reason that we have not done 
anything of their claims in America, and that they 
therefore have to sue us in such countries where we 
should have done any unlawful acts.” 


The above letter is an admission of guilt with an 
avowed hope of immunity “only for the reason,” 
however, that the acts complained of were not done 
in this country. Extracts from other letters of von 
Krogh’s of similar purport might be given, but it 
seems unnecessary. We have already seen the appar- 
ent object for which the Eagle Oil Company of New 








York was incorporated, its practical merger in von 
Krogh, and to some extent the way in which it was 
used to further the object of the defendants. The 
Eagle Oil Company of New York shipped to von 
Krogh at Hamburg, and bills of lading so made out, 
were mailed to The Eagle Oil Company of New York 
at Hamburg, and by that company turned over to the 
purchaser. The oils so shipped were barreled and 
branded by Mr. Confer, as above indicated, some 
with the name of The Eagle Oil Company and 
others without any marks except private marks for 
identification. A number of orders from The Eagle 
Oil Company of New York sent from Hamburg by 
one Ehler, a stockholder, or von Krogh, the manager 
of the company, appear as exhibits, and indicate the 
brands with which the barrels were to be branded 
by Mr. Confer. Pursuant to these orders the bar- 
rels were delivered to the railroad at Mr. Confer’s 
refinery, billed through in care of a steamship com- 
pany to Baltimore, Philadelphia, New York or other 
seaport, as the case might be. The railroad company 
received from the steamship company a new bill of 
lading when the oil was loaded on the vessel, which 
it gave to Mr. Confer. This bill was made in con- 
formity with the shipping bill to the destination of 
the oil in Europe. Mr. Confer then mailed the bill 
of lading received from the steamship company, with, 
draft attached, to The Eagle Oil Company of New 
York, at Hamburg. Just where the oil thus shipped 
was branded with the complainant’s marks does not 
appear, but it does appear that it was done before 
delivery to the purchaser, and von Krogh says it was 
not done in this country. It is apparent, however, 
as already stated, that the scheme was designed and 
intended to injure the complainant’s business by the 
false and fraudulent use of its trade-names, while at 
the same time maintaining so far as possible an un- 
assailable position. Sufficient evidence has been 
given to satisfy me that the scheme was conceived 
and partially, but to a material extent, carried out 
in this country. The suit is founded upon fraud 
and some of the defendants have been personally 
served with process and are before the court. The 
action is in personam. It cannot be that the arm of 
the court is too short to reach and stop this fraudu- 
lent conduct, or so much of it, at least, as is car- 
ried on in this country. The truth of the facts set 
forth in the pleas has not been shown, but the con- 
trary. The acts complained of were not wholly per- 
formed outside of the United States, and this is all, 
under the issues presented, that I am required to 
find. The purchase and shipment of this oil for the 
purpose of selling it under false representations, and 
the sale of it under false representations and trade- 
names abroad, in unfair competition with the com- 
plainant, was a single business, and each step in the 
transaction was part of a single fraudulent scheme, 
which, under the circumstances detailed, must be 
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deemed the act of the defendants. This unfair com- 
petition has inflicted injury upon the complainant’s 
business in this country by diminishing or tending 
to diminish its foreign trade. This suit is brought 
to enjoin the perpetration of such fraudulent acts 
and conduct in this country. It is not founded upon 
any foreign statute nor has such been pleaded, nor 
does it make any difference whether the complain- 
ant’s trade-marks are valid in Germany or not. The 
presumption is that the law in the foreign countries 
where any part of the fraudulent business was car- 
ried on, is the same as our own, and that fraudulent 
acts are unlawful there as here. The counsel of the 
complainant in their brief have stated the rule as 
follows: it is apparent that an act that violates the 
law of fair dealing and good conscience must be of 
universal recognition. To assume the contrary is to 
suppose the foreign countries in question to be in a 
state of barbarism, and that is to assume a state of 
affairs that justify this court in applying the law 
of the forum. Unfair competition in trade is made 
cognizable by a court of equity, because of its essen- 
tial fraudulent character. The rule is stated in 
Hopkins on Trade-Marks, p. 41, as follows: “It 
is very clear that equity intervenes in the protec- 
tion from fraud of both the complainant, whose busi- 
ness is or may be injured by the unfair and fraudu- 
lent competition, and the public, who are the con- 
sumers of its merchandise.” This rule was recog- 
nized by the Supreme Court of the United States in 
Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 
537, 549. But while the action is founded upon 
fraud, it is also of a transitory character, and the 
fact that some of the fraudulent acts were com- 
mitted outside the jurisdiction of this court, and 
outside of the United States, will not avail the de- 
fendants. McKenna v. Fisk, 1 How. 240, 247-8; 
Mitchell v. Harmony, 13 How. 115, 137; Dennick v. 
Central R. R. Co., 103 U. S. 11, 18. In 4 Pomeroy’s 
Equity Jurisprudence, section 1318, the rule is con- 
cisely stated as follows: 

“Where the subject matter is situated within an- 
other State or country, but the parties are within the 
jurisdiction of the court, any suit may be main- 
tained and remedy granted which directly affects 
and operates upon the person of the defendant, and 
not upon the subject matter, although the subject 
matter is referred to in the decree and the defendant 
is ordered to do, or to refrain from certain acts 
toward it, and it is thus ultimately but indirectly 
affected by the relief granted. As examples of this 
tule suits for specific performance of contracts, for 
the enforcement of express or implied trust, for re- 
lief on the ground of fraud, actual or constructive, 
and the like, may be brought in any State where 
jurisdiction of defendant’s person is obtained, al- 
though the land or subject matter is situated in 1n- 
other State, or even in a foreign country.” 





See, also, The Collins Co. v. Brown, Kay & John- 
ston’s Reports, Vol. 3, 423, and The Collins Co. v. 
Cowen, Kay and Johnston’s Reports, Vol. 3, 428. 
Courts of Equity have repeatedly enforced the spe- 
cific performance of contracts for the sale of land in 
other States. 

Potter v. Hollister, 45 N. J. Eq. 508; Lindley v. 
O’Reilley, 50 N. J. Law, 636; Bullock v. Bullock, 52 
N. J. Eq. 561, 565. In Massie v. Watts, 6 Cranch, 
148, 160, Chief Justice MARSHALL, after citing cases, 
says: “Upon the authority of these cases and of 
others which are to be found in the books, as well 
as upon general principles, the court is of opinion 
that in a case of fraud or trust, or of contract, the 
jurisdiction of a court of chancery is sustainable 
wherever the person be found, although lands not 
within the jurisdiction of that court may be affected 
by the deeree.” Briggs v. French, Fed. Cases No. 
1,870; DeKlyn v. Watkins, 3 Sandf. 185; Williams 


‘vy. Fitzhugh, 37 N. Y. 444. The pleas not having 


been sustained, the complainant is entitled to a 
decree; its form, unless agreed upon, will be settled 
by the court upon application after notice. 


203 





Corporate Citizenship a Legal Fiction. 





Tue Ricut or STATE CORPORATIONS TO SUE IN THE 
FEDERAL Courts Is SUBJECT TO CONTROL OF CON- 
GRESS. 





It is the purpose of this article to suggest and dis- 
cuss the following questions: Is the general govern- 
ment obliged to allow trusts and monopolies to sue 
as citizens in the Federal courts? In other words, 
are trusts and monopolies entitled, as a constitu- 
tional right, to the aid of the Federal courts in their 
predatory operations for the destruction of all com- 
peting corporations? 

TRUSTS AND MONOPOLIES ILLEGAL AT COMMON LAW. 

In considering this question it will be well to bear 
in mind what is meant in the commercial world by 
the term “trust,” and how trusts and monopolies are 
treated by the common law. A combination of sev- 
eral corporations has in recent years taken the once 
honored name of “trust,” because in such case all 
the wealth of the combined corporations is placed 
under the management of a single set of trustees. A 
large aggregation of wealth under the control of one 
set of trustees enables the combination to destroy 
competition and become a monopoly. But a combi- 
nation of several persons (individual or corporate) 
for the purpose of destroying competition and monop- 
olizing some necessary or convenience of life, has 
always been treated by the common law as a menace 
to the public welfare, against public policy and ille- 
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gal. It cannot be too often stated or too forcibly 
emphasized, that trusts and monopolies are 
“against the common law;” that they can not legally 
exist in the absence of positive legislation in their 
behalf; that there is no such thing as a legal trust, 
or a legal monopoly, without “ paternal ” legislation. 
A State, however, can legalize trusts and monopolies 
as well as other evils.. The State, if so disposed, 
could license lotteries, gaming houses and race track 
gambling, as well as Sunday and all-night saloons. 


THE CLUB USED FOR THE DESTRUCTION OF COMPETI- 
TION. 

Defeated by the courts on common law principles, 
combinations for the destruction of competition go 
to a State (New Jersey, for instance) and procure 
from the Legislature authority to transform them- 
selves into single corporations, with such large ag- 
gregations of corporate wealth as enable them to buy 
up, or crush out, all competing corporations. The 
centralization in a single corporation (like the 
Standard Oil Company) of a hundred million dollars 
or more, by State authority, is the club used at the 
present time for the destruction of competition. And 
when competition is destroyed the corporate combi- 
nation becomes a monopoly. Trusts and monopolies 
cannot be prevented without putting reasonable lim- 
its to the aggregations of corporate wealth now 
authorized by State legislation. New Jersey will not 
put such limits, and the general government cannot, 
without an amendment to the Constitution of the 
United States empowering Congress to prevent and 
suppress monopolies throughout the United States by 
appropriate legislation. 

In the meantime, must the general government 
continue to recognize the monopolistic corporations 
created in New Jersey as citizens entitled to use the 
Federal courts for the enforcement of their claims 
throughout the United States? If the State of 
Texas, under her Constitution, providing that 
“monopolies are contrary to the genius of a free 
government, and shall never be allowed,” can pre- 
vent monopolies organized in another State from in- 
vading her State courts and compelling their aid in 
the enforcement of their claims—if Arkansas, Ten- 
nessee and North Carolina, under like constitutional 
provisions, and other States, in accordance with their 
common law public policy, can prevent such inva- 
sion, why cannot the general government refuse to 
recognize New Jersey monopolies as citizens, and re- 
fuse to give them the aid of the Federal courts? 
This brings us back to the consideration of the ques- 
tion, stated in the beginning of this article: “Is 
the general government obliged to allow trusts and 
monopolies to sue as citizens in the Federal courts?” 


WHO ARE CITIZENS OF THE UNITED STATES? 


The Fourteenth Amendment of the Constitution of 
the United States declares who are citizens as fol- 





lows: “All persons born or naturalized in the 
United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside.” These are the only two 
methods in which one may become a citizen of the 
United States; first, by birth therein; second, by 
naturalization. This amendment has reference only 
to natural birth and to national naturalization. 
Congress is empowered “ to establish an uniform rule 
of naturalization” (Art. 1, sec. 8, cl. 4). The exer- 
cise of this power by Congress is exclusive of the ex- 
ercise of a like power by the State. The States do 
not naturalize though they may confer special privi- 
leges upon aliens. 


CORPORATIONS ARE NOT CITIZENS, 


The Supreme Court of the United States has di- 
rectly held that a corporation is not a citizen within 
the meaning of the provision of the Constitution 
which declares that “the citizens of each State shall 
be entitled to all privileges and immunities of citi- 
zens in the several States” (Art. 4, sec. 2). The 
term “citizens” as there used applies only to nat- 
ural persons, members of the body politic, owing al- 
legiance to the State, not to artificial persons created 
by the Legislature, and possessing only the attri- 
butes which the Legislature has prescribed. Paul v. 
Virginia, 8 Wall. 168; Western Turf Association v. 
Greenberg, 27 Sup. Ct. Rep. 384, decided February 
25, 1907. 

It may be claimed, however, that a corporation is 
a citizen within the meaning of the judiciary article 
of the Constitution. That article is as follows: 

“The judicial power of the United States shall be 
vested in one supreme court, and in such inferior 
courts as the Congress may from time to time ordain 
and establish.” é 

“The judicial power shall extend to 


. con- 
troversies between citizens of different 
States.” (Art. 3, secs. 1, 2.) 


THE JOHN MARSHALL DOCTRINE. 


In the consideration of this article, the Supreme 
Court, during the time of Chief Justice MARSHALL, 
held that “a corporation aggregate, composed of citi- 
zens of one State, might sue a citizen of another 
State in the circuit courts of the United States; that 
is, they in effect decided that although the artificial 
being, a corporation aggregate, was not a citizen, as 
such, and therefore could not sue in the courts of the 
United States, as such, yet the court would look be- 
yond the mere corporate character, to the individuals 
of whom it was composed; and if they were citizens 
of a different State from the party sued, they were 
competent to sue in the courts of the United States; 
but all the corporators must be citizens of a differ- 
ent State from the party sued,” Such was held to 


be the law as early as 1809 and as late as 1840. 
The Bank of the United States v. Deveaux, 5 Cranch, 
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61; The Bank of Vicksburg v. Slocomb, 14 Pet. 60. 


THE MODERN LEGAL FICTION. 

Afterwards the Supreme Court took another step 
in favor of corporations, and held that “ where a cor- 
poration is created by the laws of the State, the legal 
presumption is that its members are citizens of the 
State in which alone the corporate body has a legal 
existence; and that a suit by or against a corpora- 
tion in its corporate name, must be presumed to be 
a suit by or against citizens of the State which cre- 
ated the corporate body; and that no averment or 
evidence to the contrary is admissible for the purpose 
of withdrawing the suit from the jurisdiction of the 
court of the United States.” See Ohio & Miss. R. R. 
Co. v. Wheeler, 1 Black. 286; Thomas v. Board of 
Trustees, 195 U. S. 207. 

By this legal fiction or judge-made law, citizens of 
Ohio, Pennsylvania and New York are conclusively 
presumed to be citizens of New Jersey when they are 
in the Federal courts as members of a New Jersey 
corporation. The Supreme Court has more than once 
admitted that this doctrine of indisputable citizen- 
ship “went to the very verge of judicial power.” 
Thus, in St. Louis and S. F. R. Co, v. James, 161 U. 
S. 545, 563, the court say: “We are unwilling to 
sanction such an extension of a doctrine which went 
to the very verge of judicial power. That doctrine 
began, as we have seen, in the assumption that State 
corporations were composed of citizens of the State 
which created them; but such assumption was one of 
fact, and was the subject of allegation and traverse, 
and thus the jurisdiction of the Federal courts might 
be defeated. Then, after a long contest in this court, 
it was settled that the presumption of citizenship is 
one of law, not to be defeated by allegation or evi- 
dence to the contrary.” See, also, Doctor v. Har- 
rington, 196 U. S. 579, decided February 20, 1905. 

But notwithstanding this doctrine (involving as it 
does a legal fiction or judge-made law) the question 
still remains to be considered: Are combinations of 
presumed citizens of New Jersey, in the form of a 
trust or a corporate monopoly, entitled, by an unde- 
niable constitutional right, to bring suits in the 
Federal courts for the enforcement of their claims 
against citizens and corporations of the other States? 


THE POWER OF CONGRESS AS TO THE FEDERAL COURTS. 


“ Except in the few cases of which the Supreme 
Court is authorized to take cognizence, it is necessary 
that the courts shall be created by Congress, and 
their respective jurisdictions defined; and in creating 
them, Congress may confer upon each so much of the 
judicial power of the United States as to its wisdom 
shall seem proper and suitable, and restrict that 
which is conferred at discretion. In doing so it may 
apportion among the several Federal courts all the 
judicial power of the United States, or it may ap- 
portion a part ofly, and in that case what is not 





apportioned will be left to be exercised by the courts 
of the States.” Cooley, Constitutional Law, 124. 

Does it not follow that Congress, in the exercise 
of such power, may provide by law that, in the class 
of cases where the jurisdiction depends upon a con- 
troversy between citizens of different States, the cor- 
porations of each State must comply with such re- 
quirements as to publicity of transactions and such 
restrictions as to aggregations of corporate wealth, 
as may be prescribed by Federal law, before they 
shall be allowed to enforce in the Federal courts 
their claims against the natural and corporate per- 
sons of the other States? If Congress can (as it 
now does) constitutionally withhold from the natural 
citizen of the State, the aid of the Federal courts in 
enforcing his claims against citizens and corporations 
of the other States, unless “ the matter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or 
value of two thousand dollars,” why may not Con- 
gress constitutionally withhold from corporate, 
judge-made citizens of the State, the aid of the Fed- 
eral courts in enforcing their claims against citizens 
and corporations of the other States unless they com- 
ply with such requirements and restrictions as to 
publicity and aggregations of corporate wealth as may 
be prescribed by Federal law? From a constitutional 
point of view, in so far as the ability to sue in the 
Federal courts is concerned, the corporation with a 
capital of a hundred million is just as dependent 
upon the action of Congress as the natural person, 
the whole amount of whose fortune is less than two 
thousand dollars. With the power in Congress to 
withdraw from the artificial beings created by a 
State the aid of the Federal courts unless they con- 
form to prescribed conditions, all the corporations 
endowed by a State with capacity to aggregate such 
enormous sums of corporate wealth as enable them 
to monopolize the industries of the country can be 
remitted to the State courts and left there for the 
enforcement of their claims, in company with the 
natural person whose claim is less than two thousand 
dollars. Such a course should be satisfactory, not 
only to the sincere advocates of State rights, but 
also to all those who so arrogantly denounce Federal 
“ paternalism ” in all its forms—legislative, executive 
and judicial. 


CONGRESS CAN RE-AFFIRM JOHN MARSHALL DOCTRINE. 


In any view of the case, Congress, as the legisla- 
tive department of the general government, has con- 
trol of the rules of evidence in so far as they relate 
to the proof of citizenship in the Federal courts. 
Congress can annul the judicial “ paternalism” 
which legalizes a fiction, and can re-affirm the John 
Marshall doctrine and declare that no corporation 
created by a State shall be entitled to sue citizens 
and corporations of a different State in the Federal 
courts unless the individuals of which it is composed 
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are really citizens of the State which created the cor- 
porate body. Such legislation would prevent citi- 
zens of Ohio, Pennsylvania and New York—the noto- 
rious millionaires of Cleveland, Pittsburg and New 
York city—from aggregating their immense wealth 
under the false guise of New Jersey citizenship. 
They would have to migrate to New Jersey and be- 
come actual citizens of that State before they could 
band together and have the aid of the Federal courts 
in their predatory operations in the other States. 
And if they should do this, the people of the other 
States, seeing the most important industries of the 
country in subjection to the will and pleasure of a 
few multi-millionaires of a single State, would soon 
be ready and anxious (as they should be now) to 
adopt an amendment to the Constitution, empower- 
ing Congress, the common representative of all the 
States, “to prevent and suppress monopolies through- 
out the United States by appropriate legislation.” 
R. M. BENJAMIN. 
Bloomington, Ill., June 20, 1907. 
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The President’s Proposal for a Federal Rail- 
road System. 

“To-day I wish to say a word to you about the 
first and most important feature of this task, the 
control of the common carriers doing an interstate 
business—a control absolutely vested in the nation, 
while in so far as the common carriers also transport 
the mails, it is in my opinion probable that whether 
their business is or is not interstate, it is to the same 
extent subject to Federal control under that clause of 
the Constitution granting to the national government 
power to establish post roads, and therefore by neces- 
sary implication power to take all action necessary in 
order to keep them at the highest point of efficiency. 

“There must be vested in the Federal government 
a full power of supervision and control over the rail- 
ways doing interstate business. It must possess the 
power to exercise supervision over the future issu- 
ance of stocks and bonds, either through a national 
incorporation (which I should prefer) or in some 
similar fashion. The Federal government will thus 
be able to prevent all over-capitalization in the fu- 
ture; to prevent any man hereafter from plundering 
others by loading railway properties with obligations 
and pocketing the money instead of spending it in im- 
provements.”—President Roosevelt’s Indianapolis 
speech. 

By the foregoing utterances, the President has 
proffered the American people a novel and startling 
subject of controversy. He has converted the eco- 
nomic question of the hour into a challenge of the 
fundamental distribution of powers between the Fed- 
eral and State governments. He proposes that the 
legal dominion over great masses of property situ- 





ated within the States shall be transferred to the gen- 
eral government. To accomplish this result he urges 
the formation of a Federal corporate system. The 
lands upon which the railroads are built and all the 
appurtenant property are to be hereafter held under 
titles derived from congressional statutes; all the 
incidents of this corporate ownership are to be sub- 
jected to national control; not a bond nor a share of 
stock may be issued without the approval of a Wash- 
ington official. In respect to railroads, State lines 
are to be wiped out and we are to have a special con- 
solidated government. Whether we consider the ap- 
plication of this scheme to interstate railroads alone, 
or to all the railroads of the country; whether we 
contemplate its execution through the form of Federal 
license or of Federal incorporation, it involves gov- 
ernmental as well as practical questions demanding 
consideration. 

The most obvious result of these official propositions 
consists in the transfer of a great body of legal and 
administrative power from the States to the United 
States. The project seems to be predicated upon the 
notion that the States do not now stand in the public 
eye as representative of any political principle which 
is fundamental and patent. In the early days of our 
government, in the days of the alien and the sedition 
laws, the national power represented the monarchical 
or authoritative principle, evidencing itself in restric- 
tions upon personal liberty; conversely the States 
stood for freedom of opinion and action, and - were 
proportionately cherished. Subsequently the geo- 
graphical distribution of industries—the maritime 
East and the agricultural South—localized interests 
in relation to the tariff, and constituted the States 
into representatives of the several policies concerning 
our national import duties. During the long period 
of the anti-slavery struggle, the rights of the States 
were identified with a concrete question of property, 
and therefore their raison d’etre was visible and tan- 
gible. The change in the relative prestige of the 
Union and the States followed the Civil War, with its 
teaching of reliance upon the Federal government for 
effective action. The period of reconstruction in its 
turn lowered the morale of the State governments in 
the scale of {political agencies, and in the public 
opinion of the country. However, these conditions 
were in course of natural readjustment when the 
Spanish war and its territorial consequences again 
maximized the national power until it has nearly 
encircled the political horizon. To this immediate 
phase of our public ideal, the pending proposition of 
our Chief Magistrate may be largely due. The ex- 


altation of the general government as a political in- 
strumentality has so colored the official vision that 
it has evoked a colossal bureaucracy which would vie 
with German officialdom. 

This proposition is itself a signal illustration of the 
necessity of State authority in matters that are essen- 
tially of local cognizance. It is proposed that eighty 
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millions of people shall act as a unit upon the legal 
conditions and the administrative practices affecting 
225,000 miles of railroad. The trans-Mississippi or 
the far South-West may be desirous of tendering 
superlative inducements to tempt the investor into 
new and uncertain enterprises. New England may 
obtain all the capital that it requires for additions to 
its long-established lines of railroad at the normal 
rates of interest. But these varying geographical 
and industrial conditions, now applied distributively 
by the States, are to be shorn to undiscriminating 
uniformity. If that unifying result is not to follow, 
there would be no purpose in distributing the present 
variety of corporate systems, and substituting a na- 
tional standard of capitalization. To prevent the in- 
jurious effect on our development which would follow 
the adoption of this measure, it would be necessary 
to establish political subdivisions, if we had no tra- 
ditional governments like the States. 


To appreciate the nature of the proposed change, it 
is desirable to recall the legal conditions under which 
our railroads have been constructed. It is familiar 
knowledge that they subsist by authority of State 
laws, enacted pursuant to the authority of the States 
over their respective territories. At the time of the 
establishment of our railroad system and during the 
period of its development, Congress conceded that the 
States were the cources of power for these purposes. 
The roads were, generally speaking, infrastate lines, 
but under these State charters they have conducted 
interstate business. Through nominal consolidations 
among these State corporations, they have adapted 
their administrative control to all interstate trans- 
portation. The competence of these State railroads, 
and of the corporations owning them, to transport 
freight and passengers from the capital of one State 
to the capital of another State, has been recognized 
by the Supreme Court. So complete is their primary 
power over the subject matter that the States have 
always been recognized as the natural sources for the 
legitimation of the property rights involved, without 
reference to their user in State or interstate com- 
merce. 


On the other hand, Federal railroads would be sub- 
ject to inherent restraints that would form a serious 
obstacle to their establishment or success. The lim- 
ited scope of Federal corporations organized to con- 
duct interstate transportation would be the converse 
of the broad powers of State corporations. It has not 
yet been claimed that Federal corporations could con- 
duct infrastate business under the commerce clause. 
Such Federal corporations, conducting the business of 
transporting across the State lines, would be some- 
what isolated enterprises, and even with the benefit of 
business originating in any part of one State destined 
for any part of another, they would, without local 
traffic, be at best only truncated enterprises. Per- 
haps it was the perception of this anomalous result 
which suggested the resort to the post road clause as 


a supplementary authority—for the addition of infra- 
state business to Federal railroads. 


In face of these conditions, it is proposed that the 
creation and the legal control of these State instru- 
mentalities shall be transferred to the general gov- 
ernment. The conditions are to be reversed, and for 
the future establishment of railroad organizations 
and the dominance over those already existing, we are 
to look to Congress alone. In order to apprehend the 
magnitude of this proposed extension of Federal 
power, let us note the comparative moderation of the 
measures already adopted. Down to the present time, 
the interpreters of the Constitution have carefully 
confind their judgments to determining the illegality 
of some particular user of property engaged in inter- 
state commerce, such as the promotion of a monopoly, 
Congress has advanced to the point of Federal deter- 
mination of charges for interstate business, and by 
thus acting upon the traffic, it may affect the revenue 
from the property itself. It might be thought that 
these new conditions would suffice for the most effi- 
cient control by the central authority—the complete 
. Federal regulation of commerce. But we are now in- 
vited “to shoot Niagara,” and to concentre in the 
District of Columbia the institution and corporate 
government of the railroads of the United States. 


The President’s own statement of Federal powers 
indicates the broad cleavage between his views and 
those heretofore accepted. The Conistitution speaks 
of the regulation of commerce among the several 
States. The extracts that precede this article an- 
nounce “the control of the common carriers doing an 
interstate business.” Not the commerce alone, but 
the personalities engaged in that commerce are to be 
regulated under this new regime, without reference to 
the separate character of these powers. The Indian- 
apolis speech further proclaims “a control absolutely 
vested in the nation,’ and as the subject of control 
is said to be common carriers,-the conclusion follows 
| that Congress has absolute control over such inter- 
state carriers. From these excerpts we may finally 
perceive the inclusive nature of the President’s theory 
of the Constitution and the steps leading to his asser- 
tion of a Federal power to incorporate common car- 
riers. 


These declarations bring us face to face with 2 con- 
ception of Federal power which it is practically im- 
portant to probe. Some plain propositions with 
reference to our system of government will aid in this 
examination. It must be apparent that when certain 
powers were granted to the general government, other 
substantive topics of power could not be exercised, 
upon the theory that such exercise would conduce to 
the plenitude of the powers granted. If such a con- 
ception were admitted, the enumeration of the pow- 
ers of the United States would be rendered nugatory. 
The subjects of power, as between the States and the 





Union, would be no longer distributed in a govern- 


a rn EE 


‘ 
t 
{ 
i 
ty 
4 





268 


THE ALBANY LAW JOURNAL. 





t 








mental sense, but would become mingled by some sort 


of metaphysical process. 

While the prevention of this result inheres in the | 
nature of a Federal system, it has been specially | 
guarded against by the language of our Constitution. | 
Congress is granted power “to make all laws neces- 
sary ana proper for carrying into execution” the | 
powers conferred. Congress may render effective by | 
legislation the powers granted the Union, and in so | 
doing may employ appropriate civic institutions or | 
devices—such as the formation of corporations—to | 
render the express powers of the United States ef- | 
fective. This is the true meaning of the so-called im- | 
plied powers—which are mere mechanical processes | 
for executing the powers granted. There is no Fed- 
eral implied power, in any general sense of those | 
words, enabling the Federal authorities to assume the | 
exercise otf any substantive power of government not | 
expressed in the Constitution. This distinction may 
be illustrated by the same instances that are cited in 
the departmental reports to sustain the President’s 
plan of a Federal railroad system. These documents 
cite the decisions which hold that the United States 
has power to create corporations, and to exercise the 
right of eminent domain. But what are the limited 
purposes for which Congress may pass such enact- 
ments? Without traversing the discussions over the 
establishment of the Bank of the United States and 
of the national bank system, it is sufficient to state 
that the Federal incorporation of banks was justified 
under the fiscal and credit powers of the United 
States. The exercise of eminent domain, for the 
erection of military and civil structures, pertains to 
the war, and coinage or postal powers of the United 
States. It will be perceived that these statutes 
merely authorize subsidiary devices in furtherance of 
the substantive powers of the government. These 
mechanical powers could not be exercised for any pur- 
pose outside the scope of the inscribed Federal pow- 
ers. If they had been called implied processes, in- 
stead of powers, their restriction to expressed Fed- 
eral purposes would have been apparent and some con- 
fusion of thought would have been avoided. It fol- 
lows that the Federal power to incorporate national 
banks does not involve the power to incorporate Fed- 
eral railroads—they must be shown to be “ necessary 
and proper,” within the meaning of the Constitution, 
for the regulation of interstate commerce. 

In the President’s discourse, an effort is made to 
fulfill this requirement by the claim that the general 
government must control the issue of bonds and 
stocks, in order that it may determine the proper 
rates chargeable for freight and fares. But how can 
that view be tenable when corporate capitalization is 
not, in the opinion of the Supreme Court, determina- 
tive of the rates which may be established by the 
interstate commission? That body may accord only 
such consideration as it deems proper to capitaliza- 





tion as it exists under the State laws. Moreover, if 


all the railroads were to-morrow organized under 
congressional enactments, the interstate commission 
would not be judicially bound to adopt the stock is- 
sues of such Federal corporations as the basis for 
computing rates. It is, therefore, difficult to perceive 
how the commission would be aided by the substitu- 
tion of Federal for State capitalization, or commerce 
be thereby regulated. Consequently national incor- 
poration cannot be necessary, upon that theory, as a 
regulation of commerce; nor in the language of the 
Supreme Court, is it “ plainly adapted ” to such regu- 
lation. 

We have assumed that the end sought by the es- 
tablishment of a Federal railroad system was really 
to regulate commerce. But the text of the Presi- 
dent’s speech shows that the control of interstate 
commerce is not the principal object for this assertion 
of power. We are told that “the Federal govern- 
ment will thus be able to prevent any man from plun- 
dering.” This declaration indicates that the result 
to be attained is in no constitutional sense, to use the 
language of the Supreme Court, “ legitimate,” though 
it may be quite laudible. No argument is required 
to prove that the remedying of common law offenses 
against railroad property, with which the State: are 
alone competent to deal, would not present any legal 
ground for creating a Federal system of corporations. 
For such an exigency Chief Justice MARSHALL has 
prepared us in the following words: “Should Con- 
gress, under the pretext of exercising its powers, pass 
laws for the accomplishment of objects not entrusted 
to the government, it would become the painful duty 
of this tribunal, should a case requiring such a deci- 
sion come before it, to say that such an act was not 
the law of the land.” 

In scanning these presidential propositions, the 
radical vice underlying them may be described as an 
oblivion of the “spirit of the Constitution.” That 
judicial expression is best illustrated in the terms of 
the penetrative logic with which Alexander Hamilton 
has summarized the test of congressional legislation 
—*The propriety of a law in a constitutional sense 
must always be determined by the nature of the 
power on which it is founded.” In that one sentence 
is the keynote of constitutional construction. To as- 
certain whether a proposed measure is a regulation 
of commerce, the legislator must consider the nature 
of that power. He cannot found the legislation upon 
some other Federal power, and attempt to utilize it 
as a commercial regulation—otherwise the convention 
would be convicted of ineptitude in expressing the 
several powers. He cannot put his hands into the 


residual power belonging to the States or the people, 
and pluck out some integral faculty and employ it as 
the basis for administering a distinct Federal power. 
The spirit of the Constitution consists in fulfilling 
each Federal power aceording to the purposes for 
which it was granted. With this criterion of our 
great publicist to guide us the Constitution ceases 
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to be a diversion in scholastics, and becomes the sub- 
ject of direct and reasonable understanding. 

While the historical aspects of the commerce power 
are familiar to students, its nature may be more 
definitely perceived by contrasting it with other pow- 
ers, and thus locating its position in our scheme of 
government. At least enough may be shown to indi- 
cate that the spirit of the Constitution repels the em- 
ployment of this provision for the establishment of a 
Federal railroad system. In the foreground we 
should place the demonstration of constitutional 
analysts that our government is both national and 
Federal. Certain powers belonging to the United 
States, which are essential to its position in the fam- 
ily of nations—such as the war, peace, and treaty 
powers—are distinctly national. In addition our 
government possesses other powers, which are not es- 
sential to its conduct of national or international af- 
fairs; among them is the interstate commerce power. 
Some of the greatest nations of the eighteenth cen- 
tury, notably France, subsisted under the regime of 
tariffs among its semi-regal provinces. We had suc- 
cessfully resisted the greatest empire of the times 
under an interstate tariff system. In changing that 
system and adopting free trade among the States, it 
is obvious that the character of the regulative power 
over this trade which was conferred on the United 
States is purely of a Federal nature—being bounded 
by the internal powers of the States. 

This difference in the essence of these two cate- 
gories of power entails a logical distinction in re- 
spect to their scope and latitude. It may be as- 
sumed, in reference to our foreign relations, that the 
convention intended that the national powers should 


pertaining to sovereign nations. 

But the interstate commerce power, being exercis- 
able by a central body among the people of the States, 
the reservations contained in the amendments are 
more particularly applicable to this class of func- 
tions. These powers reach every individual; the ef- 
fects of mobilizing them over the whole field of pub- 
lie and private rights are more proximate. 


ple reflects the protection required against their ex- 
tension—emphasizes the importance of not infringing, 
under color of their exercise, any essential State pre- 
rogative, such as the dominion over the ordinary 
legal institutes of property. 

The word property is not contained in the Consti- 
tution. As no independent power over property was 
conferred on the Federal government, the word itself 
is not entitled to any substantive position tn the or- 
ganic instrument. As-a precaution against the in- 
vasion of the rights of property by, the new govern- 
ment, it received a negative mention in the Fifth 
Amendment, prohibiting such deprivation without 
due process of law. The political control of territory 
within the States was carefully guarded. Not ex- 








ceeding ten miles square, as may by cession from 
particular States become the seat of government, 
and all places purchased by the consent of the Legis- 
latures for military and civic structures, shall be sub- 
ject to exclusive legislation by Congress. 

This framework of the Constitution illustrates its 
spirit with reference to any attempt at control of 
property in the States by the central authority. It 
was to be a government of special functions, to be 
exercised within the territory of the States, except 
when further control was specially given to the gen- 
eral government. In two instances it may be said 
that specific powers over property were so conferred. 
Copyrights and patents as qualified property, and 
the subject of bankruptcies throughout the United 
States, were placed under congressional control. 
These provisions for certain and definite relations 
towards property indicate the exclusion of any other 
Federal contact with its fundamental State relation. 
They repel the establishment of its dominion over the 
persons and property employed in commerce—over the 
ordinary legal attributes of such persons and of that 
property. 

The relation of these provinces of authority may 
be further illustrated by a familiar analogy drawn 
from the Federal judicial power. While the Federal 
courts have taken constitutional jurisdiction over 
patents and copyrights, they have studiously recog- 
nized the limited scope of that power. Patents as 
inventions, their novelty and validity as patents, are 
adjudicated by the Federal judges. But when a con- 
test arises concerning the ownership of patents or 
copyrights as property, the Federal jurisdiction is 


| lacking, and only the State courts, as administrators 
be not only plenary but should entail every incident | 


of common law, are competent to pass upon the con- 
troversy. The analogy of the foregoing to the inher- 
ent limitation of Federal legislative power in respect 
to property is apparent. When the commerce power 
is exercised in respect to traffic—to the relations of 
traffic to personalities and instrumentalities—it is 
plenary. But in seeking to extend it to the constitu- 


| ent or essential relations of person or property, be- 


The lan- | 
guage of the reservation to the States and the peo- 





cause they are engaged in commerce between the 
States, an effort is made to trespass beyond its 
province. 

The limitations of the commerce power may like- 
wise be illustrated by reference to its relations to the 
taxing power. The United States is endowed with a 
broad and general power over taxation, subject only 
to specified qualifications. This is the converse of 
the absence of its general power over property. Yet 
it is established that the power to regulate interstate 
commerce cannot be used by Congress as a source of 
revenue. The subjects of the two powers are dis- 
tinet, their purposes are different, and it would be a 
perversion of the taxing power to utilize it for the 
purpose of commerce regulation, not really for the 
benefit of the treasury. 

It may be urged that the taxation of State bank 
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currency, at the time of the establishment of the na- 
tional banking system, antagonizes this contention. 
But this utilization of the taxing power, to force 
the national bank notes into currency, was defended 
by invoking the war power—on the ground that 
“eredit was as necessary as cannon.” Indeed it 
would be difficult to indicate any topic of authority 
which is, not relevant to the inclusive and dominant 
nature of the war power. But the Federal regula- 
tion of commerce is not inclusive of the power of 
taxation because its object is not to provide for the 
existence or support of the government, but to facili- 
tate the traffic “ among the several States.” As each 
of these powers was intended to operate within its 
own orbit, it would be anomalous that the regulation 
of commerce should be directed towards the produc- 
tion of a revenue for the United States; or that the 
exercise of the taxing power should be made to oper- 
ate as a regulation of commerce. If this position be 
correct, State railroads could not be forced, through 
invidious taxation, to apply for the proposed Federal 
charters, 

The plan for invading inffastate commerce over 
the post road clause is a signal illustration of the- 
latitudinarian views of Federal power now extant. 
The Constitution assigns the regulation of certain 
fields of commerce to the central government—foreign, 
interstate and Indian. It would be anomalous if an- 
other territory of power over commerce were con- 
cealed under another provision of the organic char- 
ter, intended for an entirely different purpose. The 
most extreme theories of implied powers never ex- 
tended into that wilderness of construction. Govern- 
ment may build railroads to serve as post roads, or 
declare existing routes to be post roads. But what 
assistance would this render towards the absorption 
of State commerce? Post-office business may be con- 
ducted on these roads, and for all purposes connected 
therewith government may regulate such roads. But 
this does not give control of commerce within the 
States. If the constitutional convention had in- 
tended such a result, it would hardly have begun with 
a special restriction of Federal powers to interstate 
commerce, to end by giving Congress control over all 
commerce under cover of the means for the trans- 
portation of mails. 

Though these several powers are foreign to the na- 
ture of the commerce power and the end sought by 
its institution, they have been marshaled in support 
of a so-called regulation of commerce—a Federal sys- 
tem of railroads. From its normal role, as the guar- 
dian of the freedom of trade and traffic among the 
States, the commerce clause would, under such aus- 
pices, stride into the judicial control of one-third the 
property of the country, of a large proportion of 
personal rights, and of great franchises of business 
and subjects of taxation. 

The importance ‘of the President’s proposition, 
which is to be a subject of reference to Congress 








by the Interstate Commerce Commission, may be es- 
timated by the incidents which would follow the at- 
tainment of the proposed result. All the contro- 
verted questions of Federal control over the rela- 
tions between employers and employees, over the ex- 
clusion of child and non-union made goods, would be 
swept into the inclusive control of Congress over its 
own corporate creatures. As well might Congress 
provide a system of education for interstate railroad 
employees, on the theory that such education would 
better fit them for their common carrier duties. 
When some recent legislation is considered by the 
Supreme Court, this entire subject of the interstate 
commerce power may be subjected to a new analysis. 
It may be found that it has become the subject of 
misconception, attributable to the method of regard- 
ing “commerce among the several States” as a seg- 
ment of the whole territory of commerce. A slight 
examination will show that this theory of the subject 
leads to an inflated view of the commerce clause. 
While all commerce originates within the States, a 
part of it becomes subject to the appellation of inter- 
state commerce from the sole fact of crossing the 
State lines. Its character as commerce is not 
changed by passing the State boundaries. It merely 
receives a new and arbitrary qualification which is 
embodied in the expression interstate commerce. It 
is this attribute, or phase, of commerce—the inter- 


| state quality—which is alone subject to congressional 


action. All statutes must be tested by their bear- 
ing on this particular variant and posture of com- 
merce. They cannot be justified by their bearing on 
commerce gua commerce, but by their relation to this 
interstate quality of commerce as the substantive 
subject matter. This is a different proposition from 
transplanting the general legislative power over com- 
merce and constituting a new domain for its exercise 
under color of the interstate clause. 

The fabric of this artificial subject of Federal 
power is foreshadowed in the constitutional prohibi- 
tions against obstructing the interstate current by 
the levy of duties. As free means of communica- 
tion are necessary to traffic among the States, the sys- 
tem of anti-restraint and anti-preferential legislation 
has been provided. 

But when positive institutes are suggested—such 

Federal incorporation, responsibility to em- 
ployees, exclusion of the carriage of non-union goods 
—the practical importance of the above definition of 
the interstate clause becomes perceptible. Has such 
legislation any bearing specifically upon the phase of 
commerce among the States, as distinguished from 
commerce in general? Does the fact of commerce 
crossing State lines so change its nature that it re- 
quires Federal incorporation, or special relations to 
employees, or the exclusion of child-made goods? 
These measures may be beneficial to infrastate com- 
merce, to commerce in its essential characteristics, 
but as the general government has no concern with 


as 











THE ALBANY LAW JOURNAL. 


271 








aught save the single subject of the passage of traffic 
across State lines, it can hardly be claimed that the 
proposed legislation has any specific relevancy to 
that one process. If we follow this principle to its 
effects under the foreign commerce clause, and also 
have regard to the nature of trade with the Indian 
tribes, this limitation on the interstate commerce 
clause will be still more obvious. 

The Constitution is not a palimpsest. It pre- 
scribes that legislation shall be “necessary and 
proper ”—necessary in the sense of being “ plainly 
adapted” to interstate commerce regulation, and 
proper in the sense of being “appropriate” to the 
constitutional end, the regulation of such commerce. 

Epwarp L. ANDREWS. 

New York City, August, 1907. 
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The True Constitution. 





SuacesTions Towarps ITs INTERPRETATION. 





By Joseph Culbertson Clayton in “The American 
Lawyer.” 

Mr. Jameson, in his valuable book on “ Constitu- 
tional Conventions,” has some apt definitions: 

“The written Constitution is simply a law ordained 
by the nation or people instituting and organizing 
the government. 

“The unwritten Constitution is the real or actual 
Constitution of the people as a State or sovereign 
community, and constituting them such or such a 
State. 

“Tt is providential; not made by the nation, but 
born with it. The written Constitution is made and 
ordained by the sovereign power, and presupposes 
that power as already existing.” 

The sovereign power of the United States was born 
at the instant that the nation proclaimed that the 
United Colonies were free and independent States, 
and at that instant the new nation had the power 
necessarily inherent in nationality to formulate a 
written Constitution, as well as to exercise all the 
powers of government needful to its growth and 
preservation, and particularly all those governmental 
powers exercised by the people as colonists under the 
crown. 

Mackintosh defines a Constitution thus: 

“By the Constitution of a State I mean the body 
of those written or unwritten fundamental laws 
which regulate the most important rights of the 
higher magistrates and the most essential privileges 
of the subject.” 

The liberties and rights of the people do not flow 
from the written Constitution as their source. That 
instrument was established by the people as an ap- 
proximate measure of the modes in which those 





“rights and liberties” should be exercised and pre- 
served; a practical modus vivendi. 

They preceded the Constitution and are jeuemnnnaib 
to it, and no interpretation or construction of the 
Constitution is sound which clearly harms or lessens 
those pre-existing rights and liberties of its makers. 

Whether an act be done under the National or the 
State government, the particular department in 
whose sphere it is, necessarily must have the inherent 
right to accomplish such acts as are within the cus- 
tomary scope of the department, either with or with- 
out any specific grant of power. The executive ex- 
ecutes, the judiciary judges, the legislature legis- 
lates, each in a manner and to an extent commen- 
surate with its proper functions, except in case of 
some express prohibition or limitation in the Con- 
stitution. 

This thought was expressed by the United States 
Supreme Court in the Legal Tender Cases, where 
Justice BRADLEY said: 

“To many purposes the United States are to be 
considered as one undivided, independent nation, as 
possessed of all the rights and powers and properties 
by the law of nations incident to such. Whenever an 
object occurs to the direction of which no particular 
State is competent, the management of it must of 
necessity belong to the United States in Congress 
assembled. There are many objects of this extended 
nature.” 

The “true Constitution,” that which actually con- 
trols the government functions of our nation, is the 
creature of a long and continuous evolution. It 
really is a developed, not a written Constitution. 
The written instrument, of course, is constant except 
as to amendments. 

Mr. Andrews, in his “ American Law,” said with 
great force: 

“The enumerated powers of Congress to effectuate 
objects committed to it is supplemented by the 
power and duty to effectuate the aggregate powers of 
the nation. 

“In the eighth section of Article I it is declared 
that Congress shall have power to make all laws 
which shall be necessary and proper for carrying into 
effect the foregoing powers, and all other powers 
vested by this Constitution in the government of the 
United States, or in any department or office thereof. 

“ As a government it was invested with all the 
attributes of sovereignty. It is expressly declared in 
Article VI that the Constitution and the laws of the 
United States made in pursuance thereof, and all 
treaties made under the authority of the United 
States, shall be the supreme law of the land (Legal 
Tender Cases, 12 Wall.).” 

The powers of the national government under the 
written Constitution are usually styled “express” 
and “implied” powers. But this is scarcely accur- 
ate. If the implied powers are necessarily drawn 
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from the “ expressed,” then they also are a sort of 
expressed powers; for unless some expression had 
been made no implication could be drawn. 

A better classification is to include the express 
and the iniplied as in the same category of manifest 
powers, and to style the other great and necessary 
powers as inherent powers—the powers that must 
inhere in mere nationality. 

Chapter XIV of Andrews’ “American Law” 
closes with this just thought: 

“The inherent powers, and perhaps it may be said 
the natural duties and obligations of the people as a 
nation, are as thoroughly established and well recog- 
nized to-day as was that which was called the ‘ im- 
plied powers’ prior to the civil war.” 

The earliest statesman (and the greatest) who 
thoroughly understood the need of a complete na- 
tionality for our Union, together with complete mu- 
nicipality for the States, was the mighty James 
Wilson. And in our national Constitution he found 
those relative powers to exist. 

Nothing better can be said than what he said in 
the following extracts: 

“There is not in the whole science of politics a 
more solid ‘or more important maxim than this— 
that of all governments, those are the best which, 
by the natural effect of their Constitutions, are fre- 
quently renewed or drawn back to their first prin- 
ciples.” F 

Before the adoption of the Constitution Wilson 
said: 

“T view the States as made for the people as well 
as by them, and not the people as made for the 
States; the people, therefore, have a right, while en- 
joying the undeniable powers of society, to form 
either a general government or State governments, in 
what manner they please, or to accommodate them 
to one another; and by this means preserve them all. 
This, I say, is the inherent and unalienable right of 
the people.” 

Then, after quoting from the Declaration of Inde- 
pendence as an authority, he declared: 

“State sovereignty, as it is called, is far from 
being able to support its weight. Nothing less than 
the authority of the people could either support it or 
give it efficacy. My position is, sir, that in 
this country the supreme, absolute and uncontrol- 
lable power resides in the people at large; that they 
have vested certain proportions of this power in the 
State governments; but that the fee simple continues, 
resides, and remains with the body of the people.” 

Again he asserted that the people when they form 
themselves into a nation or State in their collective 
capacity constitute a moral person. He thus forci- 
bly expressed it: 

“In free States the people form an artificial per- 
son or body politic, the highest and noblest that can 
be known. They form that moral person which I 








describe as a complete body of free natural persons, 
united together for their common benefit; as having 
an understanding and a will; as deliberating and re- 
solving and-acting; as possessed of interests which it 
ought to manage; as enjoying rights-which it ought 
to maintain; and as lying under obligations which it 
ought to perform. To this moral person we assign, 
by way of eminence, the dignified appellation of 
State.” 

Wilson also left with us these words of golden 
wisdom and of solemn warning, containing a tren- 
chant statement of his doctrine: 

“The people of the United States must be consid- 
ered attentively in two very different views—as 
forming one nation, great and united, and as form- 
ing, at the same time, a number of separate States, 
to that nation subordinate, but independent as to 
their own interior government. This very important 
distinction must be continually before our eyes. If 
it be properly observed, everything will appear regu- 
lar and proportioned; if it be neglected, endless con- 
fusion and intricacy will unavoidably ensue.” 

Elsewhere he asserted: 

“Whenever an object occurs to the direction of 
which no particular State is competent, the manage- 
ment of it must, of necessity, belong to the United 
States in Congress assembled.” 

At another time he wrote in a holographic lettet 
to George Washington: 

“The most intricate and the most delicate ques- 

tions in our national jurisprudence will arise in run- 
ning the line between the authority of the national 
government and that of the several States. 
It is probable that neither vacancies nor 
interferences will be found between the limits of the 
two jurisdictions which together compose, or ought 
to compose, only one uniform comprehensive system 
of government and laws.” 

Still again he declared: 

“ Whatever object of government is confined in its 
operation and effects within the bounds of a particu- 
lar State should be considered as belonging to the gov- 
ernment of that State; whatever object of govern- 
ment extends in its operation or effect beyond the 
bounds of a particular State should be considered as 
belonging to the government of the United States. 
But though this principle be sound and satisfactory, 
its application to particular cases would be accom- 
panied with much difficulty; because in its applica- 
tion room must be allowed for great discretionary 
latitude of construction of the principle. 


“In order to lessen or remove the difficulty arising 
from discretionary construction on this subject, an . 
enumeration of particular instances in which the ap- 
plication of the principle ought to take place has 
been attempted with much industry and care. It is 
only in mathematical science that a line can be de- 
scribed with mathematical precision. But I flatter 
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myself that upon the strictest investigation the enu- 
meration will be found to be safe and unexception- 
able; and accurate, too, in as great a degree as accur- 
acy can be expected in a subject of this nature. 


The thought which was crystalized into the Gen- 
eral Welfare clause of the Constitution he expressed 
thus in the Pennsylvania ratifying convention: 

“TIT make these observations with a design to prove 
and illustrate this great and important truth—that 
in our decisions on the work of the late convention 
we should not limit our views and regards to the 
State of Pennsylvania. The aim of the convention 
was to form a system of good and efficient govern- 
ment on the more extensive scale of the United 
States. In this, as in every other instance, the work 
should be judged with the same spirit with which it 
was performed. A principle of duty as well as of 
candor demands this. 

“ When a single government is instituted, the indi- 
viduals of which it is composed surrender to it a 
part of their natural independence which they before 
enjoyed as men. When a confederate republic is in- 
stituted, the communities of which it is composed 
surrender to it a part of their political independence 
which they before enjoyed as States. The principles 
which directed in the former case what part of the 
natural liberty of the man ought to be given up and 
what part ought to be retained will give similar 
directions in the latter case. The States should re- 
sign to the national government that part, and that 
part only, of their political liberty which, placed in 
that government, will produce more good to the 
whole than if it had remained in the several States. 
While they resign this part of their political lib- 
erty they retain the free and generous exercise of 
all their other faculties as States, so far as it is com- 
patible with the welfare of the general and superin- 
tending confederacy.” 

At another tithe, several years after the adoption 
of the Constitution, in his lectures on law while a 
Justice of the Supreme Court of the United States, 
he addressed himself to the same theme in these 
words: 

“Will it not be allowed—will it not be urged— 
will it not be properly urged that the interest of the 
whole world should never be sacrificed to that of a 
part, nor the interest of a greater part to that of a 
part which is smaller? Will it not be allowed—will 
it not be urged—that to think or act in a contrary 
manner would it be improper and unwise? Why 
should not the same reasoning and the same conduct 
be allowed—why should they not be urged (for they 
may be urged with equal propriety) in favor of the 
interests of the Union, or of the greater part of the 
Union, compared with those of a single member of 
which that Union is composed? ” 

At the same time and place he asserted: 





“ But it will be seldom, if ever, necessary that the 
interest of a single State should be sacrificed to that 
of the United States. The laws and the government 
and policy of the Union operate universally and not 
partially; for the accomplishment of general and not 
of local purposes. On the other hand, the laws and 
government and policy of a particular State, com- 
pared with the Union, operate partially and not uni- 
versally; for the accomplishment of purposes which 
are local and not general. If, then, on any subject a 
difference should take place between the sentiments 
and designs and plans of the national government 
and those of the government of a single State, on 
whose side are justice and general utility likely to be 
found? It is to be presumed that they will be. found 
on the side of the national government. That gov- 
ernment is animated and directed by a representation 
of the whole Union; the government of a single State 
is animated and directed by a representation of only 
a part, inconsiderable when compared with the whole. 
Is it not more reasonable, as well as more patriotic, 
that the interests of every part should be governed, 
since they will be embraced, by the counsels of the 
whole than that the interests of the whole should be 
governed, since they will not be embraced, by the 
counsels of a part?” 

At about the same time, in his lecture on “ The 
Powers of Congress,” he declared: 

“It is an object of the national government to 
‘form a more perfect union.’ On this principle Con- 
gress is empowered to regulate commerce among the 
several States. 

“Once more, at this time, the national government 
was intended to ‘promote the general welfare.’ 


“The powers of Congress are, indeed, enumerated, 
but it was intended that those powers, thus enumer- 
ated, should be effectual and not nugatory. In con- 
formity to this consistent mode of thinking and act- 
ing, Congress has power to make all laws which shall 
be necessary and proper for carrying into execution 
every power vested by the Constitution in the govern- 
‘ment of the United States or in any of its offices or 
departments.” 

To the Andrews edition of the “ Works of James 
Wilson,” and to Lucien H. Alexander, who has lately 
published in the Greenbag an admirable biography of 
Wilson, this writer is much indebted, 

Those of us who are familiar with the constitu- 
tional conventions and their current history know 
that the chief thought of the conventionists was to 
establish a powerful nation, with the amplest powers 
of national sovereignty. And it was not until the 
peculiar craftiness of Jefferson and his school de- 
vised it as a political issue against the national party 
that there arose the schisms of “ strict construction- 
ists,” who sought to minimize nationality and to 
magnify statehood. Their course was really a con- 
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spiracy against the nation, and great was their suc- 
cess in holding control of the government and of 
popular thought. This they succeeded in doing until 
they pushed their theory to its logical end—seces- 
sion. This was too much to stand. And the wager 
of battle not alone shot to death secession, but finally 
established nationality on the lines as foreshadowed 
by Wilson, and as now presented by this writer. 

Under the views expressed in this series of six 
articles justification can be found for many acts of 
statesmanship in our past history which were not 
expressly authorized by the written Constitution, but 
which were not prohibited. Among them may be 
named the Louisiana Purchase. Marshall deduced 
authority for this act from the express power to make 
treaties. Jefferson found no “authority” and 
sought for an enabling act. Nowhere was there ex- 
press power to acquire territory. Jefferson’s act 
was a great one in the field of true statesmanship. 
As an act of national sovereignty, for self-protection 
and self-development, it was justifiable under the in- 
herent power of a nation. No need for ingenious 
implications or stretching of narrow specific clauses 
of grant. 

There was no express power in the words of the 
written Constitution for any of these acts: The 
Emancipation Proclamation; the Monroe Doctrine; 
the suppression of habeas corpus in non-rebellious 
States; the Pacific Railway grants and charters; the 
Alabama and other arbitrations; the Venezuela inci- 
dent; the Legal Tender Acts; the acquisition of the 
Philippines; the Pure Food Bill; the Railway Regu- 
lation Bill, ete. More or less ingenious and sound 
implications from expressed grants have been held 
to warrant all the above-named acts. But beyond 
any doubt and without any use of ingenuity each and 
all of them clearly are justifiable upon the applica- 
tion of the clear doctrine of the inherent powers in- 
separable from our national sovereignty. 

The interpretations and implied powers deduced by 
construction of the commerce clause and their exten- 
sion to cover the railway and food bills; the same 
kind of construction and deduction under the war 
clause to justify suspension of habeas corpus and the 
Emancipation Proclamation; under the money clause 
and the war clause to warrant légal tender notes; 
under the war clause and the treaty clause to acquire 
Louisiana and the Philippines, to declare the Monroe 
Doctrine and to make the Venezuela incident, and to 
engage in the Alabama and other arbitrations—all of 
these great acts rested upon constructions of certain 
clauses which required to be interpreted by ingenious 
‘and subtle thought to meet. grave national exigencies. 
And arguments on the other side also were weighty. 


A far simpler course would have been to ask one 
question as to each of the grave acts: Is it required 
‘by the true interests of the nation to do this thing? 
If yea, then do it as an act of necessity under the 








inherent power of nationality, and therefore constitu- 
tional unless expressly prohibited. But there are no 
prohibitions in the written Constitution against the 
exercise of any national power required for a na- 
tional exigency. There are many specific prohibi- 
tions against the States; none against the United 
States except by the doubtful Tenth Amendment and 
by certain implications as to non-conflict with clear 
powers of the States, and except the provision that 
every State shall have the same senatorial represen- 
tation. 

The national power to regulate railways and all 
means of interstate transportation is, generally, de- 
duced from the commerce clause of the Constitution. 

It was universally conceded that a chief motive 
for making the Constitution of 1878 was to establish 
a national government for the regulation of inter- 
state and foreign commerce. And as to no feature 
was there such perfect agreement of all sections of 
the nation. 

But the national power over transportation does 
not rest solely upon the commerce clause. 


The clause which, in express words, declares that, 
“The Congress shall have the power to establish 
post-offices and post-roads,” is an extension of the 
commerce clause broad: enough to cover “ post-offices ” 
and “ post-roads ” which are wholly within a State. 

The power to establish “ post-offices ”»—that is, of- 
fices to receive and distribute mails—necessarily car- 
ries with it the right to supply the post-office with 
everything needed for its efficiency, such as clerks, 
roads, vehicles and other means. But for greater 
caution the specification of “ post-roads ” is added. 

Under this power when the post-road is made to 
and from the post-offices, the power to make the road 
effective, and at as small cost as consists with good 
service, is necessarily implied. The naked road and 
the empty office are useless until equipped and put 
into effective operation. A road so built and confined 
solely to the use of carrying mails would be of too 
great expense; the same equipment originally needed 
to carry the mail could also carry persons and 
freight. It would seem, therefore, that if Congress 
should establish such a road, primarily for postal 
purposes, it might utilize that road for purposes of 
transportation and thus reduce the cost of the postal 
service. 

The road and its equipment having been built and 
operated under this specific power, there seems to be 
no sound reason why its use should be restricted to 
the narrow limits of mail-carrying; a use which can- 
not be pecuniarily profitable. The same roadbed, 
rails and cars, and, largely, the same staff needed for 
the mails, with slight additions, could carry passen- 
gers and goods, and the road be made profitable 
enough to more than cover the mail service. 

Some recent expressions concerning the post-road 
clause of the Constitution convey the idea that the 
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extension of its application to transportation is 
novel. 

The Pacific Railroad Acts and the action of Cleve- 
land and Olney in the Chicago riots, when the na- 
tional government protected and enforced the trans- 
portation of mails, was chiefly under the specific 
authority of this clause. 

In the constitutional convention of 1787 the post- 

office and post-road clause and the commerce clause 
were agreed upon without dissent. 
_ Those who insist upon a “ strict” interpretation 
of the Constitution should find ample powers in these 
two clauses for substantially every act suggested by 
President Roosevelt for the regulation and protection 
of transportation. In addition to such authority, 
those who agree with what some have called the 
“Clayton Doctrine” of the “ True Constitution,” set 
forth in this series of articles, find plenary power in 
the nation and its national government to do every- 
thing needful for the general welfare of the whole 
people that cannot be done by the States as States; 
and this power they hold to inhere necessarily in a 
national government resting upon the Constitution in 
its duel nature of a written and unwritten fundamen- 
tal law, which asserts, defends and maintains a real 
and fully efficient national sovereignty. 

In the preface to this series—December number— 
it was said: 


“There are so many things which, for the general 
welfare of the whole people ought to be under uni- 
form control, and which cannot be controlled by 
States or municipalities, that lawful ways must be 
found to place that control under national laws. 
There should be no hiatus between national and State 
powers, 

“National laws for the regulation or control of 
railways, insurance companies, and for the formation 
of manufacturing and business corporations, and for 
a uniform marriage and divorce law, and other pur- 
poses, are among the present needs. 

The writer believes that a just application of his 
conception of the “True Constitution” will in the 
near future find adequate “sound interprelations ” 
and write upon the statute-books of the nation every 
law needed to meet every national exigency. 


In closing this brief series, the writer expresses 
gratification and thanks that so many competent and 
independent thinkers of high standing have expressed 
their approval—more or less strongly. To the ma- 
jority his conception has been “ radical,’ “ revolu- 
tionary,” “novel.” Nevertheless, it is only through 
those who think independently, those who do not 
over-worship “ precedent,” that any “ betterment” 
comes, 

For the conception presented by the writer he can- 
not claim much of originality other than of mere 
treatment; Wilson, pre-eminently, Hamilton, Mar- 





shall, Cooley and Andrews have presented most of the 
great truths. Perhaps the writer may have com- 
bined and extended into a single conception a just 
idea of the True Constitution of the Twentieth cen- 
tury. 





Lord Chancellor Erskine. 


By THE Hon. R. ERSKINE. | 


In turning over some family papers recently I came 
upon several which seemed to throw an added light 
upon the public life of my distinguished ancestor, the 
first Lord Erskine. At one time I had serious 
thoughts of compiling a biography of the great ad- 
vocate; but maturer reflection convinced me that 
such could not be undertaken, at least upon the basis 
of such materials as I then possessed. Lord Erskine’s 
life was a full one, and, besides being strenuous in 
a sense passing strenuousness, even in these robus- 
tious days; it presents the added difficulty of being 
a compound quantity. Thomas Erskine was almost 
as much a politician as he was a lawyer; besides, he 
was, socially, persona grata, which further compli- 
cates the business. I regret to say, too, that I lacked, 
have always lacked, and, in all human probability, 
shall continue to want that measure of political 
sympathy which is requisite to the proper under- 
standing of my proposed “ subject,” and of the times 
in which he lived. I suppose it is possible to speak 
one’s mind nowadays about Whigs and Whiggery 
without being accused, like Dr. Johnson, of using 
needlessly offensive language in regard thereto; since 
we have it on the authority of an eminent statesman 
recently deceased that we are all Socialists now. 
Still, Whiggism is a branch of political faith which, 
in my humble opinion, is peculiarly unattractive; 
and though, no doubt, Whiggism was a jovial creed 
in many respects in those far-off days, and one to 
which young men of parts and promise readily at- 
tached themselves; yet, regarding it in the cold 
light of history, I confess its essential disabilities 
and drawbacks seem insurmountable. At all events, 
they would appear to be so to a person of the writer’s 
temperament. 

But it was of Lord Erskine I proposed to write— 
not of my own want of stomach for the political faith 
that was in him; and, after all, eminent though my 
distinguished ancestor was as politician, his legal 
fame completely eclipsed his political renown. Five 
goodly volumes of speeches delivered at the English 
Bar did Lork Erskine give to the world through the 
medium of Mr. Ridgway, the well-known Piccadilly 
publisher. Amongst Lord Erskine’s papers I found 
the following interesting statement with regard to 
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this publication; it is written in his own hand, and- 
was evidently composed by him for some public occa- 
sion, but whether or not ever published, I am unable 
to say: 


“In 1802 His Royal Highness the Prince of Wales, 
who some years before had been advised to remove 
Lord Erskine from the office of his Attorney-General 
for refusing to give up a professional retainer at the 
bar on the trial of Thomas Paine, not only restored 
him to office, but revived that of Chancellor to His 
Royal Highness, which had been dormant from the 
time of Frederick Prince of Wales, and appointed Mr. 
Erskine by patent, who continued Chancellor to the 
Prince of Wales till the 8th Feb. 1806, when he was 
appointed Lord High Chancellor of Great Britain, 
and soon afterwards presided.in the’ great Hall of 
Westminster as Speakér of the House of Lords on 
the impeachment of the late Viscount Melville. 

“ When the busy life of Lord Erskine is considered, 
it is not to be wondered at that he is not a volumin- 
ous author, but rather that he is an author at all. 
It is said that many fugitive pieces of poetry are in 
circulation amongst his friends, and that while an 
officer he wrote upon the subject of increasing the 
pay of the army. Several extracts from this pam- 
phlet are to be found in James’ Military Dictionary; 
but the pamphlet itself is out of print, and we have 
never seen it. Five volumes of Lord Erskine’s 
speeches when at the bar have lately been collected 
and published by Mr. Ridgway, and are now to be 
found almost everywhere; but, though they are un- 
questionably authentic, we do not insert them as a 
work of which Lork Erskine is the author, as they 
were not written by him, but delivered at the bar 
without having been previously composed, like the 
speeches of the Greeks and Romans which have been 
preserved. The only writing, therefore, of which we 
have considered Lord Erskine as the author is his 
Observations on the Causes and Consequences of the 
Original War with France, published in 1796-7 by 
Mr. Debrett, bookseller, then of Piccadilly. This tract 
can not but be an interesting volume hereafter, as it 
relates to the causes and consequences of a war which 
has been the most memorable of any perhaps that 
have been or will ever be recorded in the ancient or 
modern world. This pamphlet had a sale almost, 
if not quite, unexampled, Mr. Debrett having pub- 
lished 48 editions of it within a few months after its 
publication. It was also printed at Edinburgh and 
Dublin, and in the United States of America, and 
translated into French and German at Paris and 
Vienna.” 


Toward the end of his life Lord Erskine would ap- 
pear to have meditated the composition of his auto- 
After the fall of the Whig Ministry of 


biography. 








“ All the Talents,” and his subsequent loss of the fa- 
vor of the “ first gentleman in Europe,” the ex-Lord 
Chancellor found time to hang somewhat heavily 
upon his hands. It is said that he used to divert 
himself by: revisiting the scenes of his former 
triumphs; whilst some of the other means he em- 
braced to banish care and to discourage ennui pro- 
cured for him a reputation for eccentricity which, it 
must be allowed, he did not a little to deserve, 
Amongst my ancestor’s papers I found the following 
fragment. It is written in a by no means legible 
hand, and would seem to prove that he contemplated 
the composition of some such work as I have referred 
to above. Comparing it with other fragments in 
Lord Erskine’s handwriting, I have no hesitation in 
saying that it was written but a short time previous 
to his death, in 1823: 


“If it had not rained tempestuously when I went 


to keep my term at Lincoln’s-inn, having discharged 
my coach before I knew that dinner was an hour 
late, I never should have turned the [word illegible] 
board of the Chancellor’s causes, and should never 
have seen the rules of the society, which let me know 
that above two years’ time would be accelerated by 
the degree of Master of Arts in an English univer- 
sity, and thus the Greenwich Hospital case, my first 
in the King’s Bench and [word illegible] in the 
House of Commons, which made my fortune, would 
have been over nearly two years before my being at 
the Bar; and had it not been for my appearance in 
those causes I should not have been counsel for Ad- 
miral Keppel, nor for Lord George Gordon. 


“ But many other circumstances, equally necessary 
for my success and equally singular in their concur- 
rence, were behind. If I had kept my appointment 
with Agar, I should have sat near the head of his 
punctilious table, and should never have conversed 
with the brother of Captain Bailie, nor have been in- 
troduced by him to his brother, whose cause was then 
pending; and if I had not : 





The reference to the “ punctilious table of Agar” 
is easily explained. Thomas Erskine, as a son of the 
Earl of Buchan, would, in conformity with the rules 
of social precedence, probably have been assigned a 
seat “near the head” of that eminent lawyer’s hos- 
pitable as well as punctilious board, and would thus 
have lost the opportunity of conversing with one whose 
position at the table was not so exalted as his own. 
On what trifles do great events often turn! It is a 
pity that Lord Erskine, being in reminiscent vein, did 
not continue his observations; but, alas! the interest- 
ing fragment concludes abruptly just as it promises 
to become yet more interesting. Judging by the writ- 
ing, Lord Erskine was in indifferent health when he 
wrote it. 
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Reference has been made above to the many “ fugi- 
tive pieces” of which Lord Erskine was the author, 
and which were in circulation amongst his many 
friends. The following, though not strictly a compo- 
sition of that kind, yet shows the Chancellor’s epis- 
tolary style and manner in no unfavorable light. The 
letter is addressed to Princess Charlotte, and the oc- 
casion and the subject equally explain themselves: 


“May it please your Royal Highness, Lady Guild- 
ford tells me that your Royal Highness had desired 
to put a question to me which I am sorry is so easily 
answered—viz., whether Venus was likely to show 
more than her side face to so old a man as I am. 
Yet such are the suggestions of hope and vanity that 
they combine to render this higher favour doubtful, 
without a better knowledge of her fair footsteps. If 
she is coming between us and the sun (which depends 
upon her course) before she goes round him, then she 
will every day be less propitious to my courtship, and 
will every day withdraw her beauties, until she turns 
her back upon me altogether; but if she is in her 
direct course round the sun, then she will show more 
of her loveliness for a season, until she is eclipsed 
altogether and visits us again as the morning star, 











when she is at first a crescent and afterwards be- 
comes fuller. It was not at all surprising that when | 
Galileo was foolish enough to disclose that he had | 
been ogling her through his telescope, he should soon | 
afterwards find himself in the Inquisition, because | 
Galileo, seeing her only half, as I did lately, knew 
for certain it was a lie to assert the earth to be in 
the centre instead of the sun.—I have the honour to 
be, with the greatest respect, your Royal Highness’ 
devoted and affectionate servant, ExskiNe.—Upper 
Grosvenor-street, 30th Dee. 1811.”—Law Times (Lon 
don). 





70: 


The Alienist in the Courts of Law. 


During a residence of a number of years in New 
York city, I have given especial attention to the 
criminal trials in its various municipal courts, 
wherein alienists have been summoned as experts to 
testify, either for the people or for the defendant, 
when, in the case of the latter, the question of men- 
tal disease has been introduced, or the court or the 
retained attorneys, upon one side or the other, con- 
template introducing it as a plea to demonstrate to 
the court and jury the irresponsibility of the accused 
person on trial. Such testimony, in the majority of 
instances, has been very remarkable and generally of 
a character in no way calculated to convince either 
court or jury of its value, truth, correctness, or its 


to testify have been of the highest standing in the 
community, professionally, which is all the more to 
be deplored, for, as case after case of this kind has 
been made a matter of legal record, and given broad- 
cast to the people through the newspapers, it has 
come to pass that both jurists and laymen are be- 
ginning to regard the so-called alienist, no matter 
how high the position he holds, with a very consider- 
able degree of suspicion, not to say contempt. In- 
deed, a very large number of people among us whose 
opinions are worthy of respect, already regard him 
in this light, and these opinions gain strength 
through the constant repetition of what the alienists 
testify to in the witness chair before the courts. All 
this is extremely unfortunate, and the more so from 
the fact that every humane, right-thinking person, be 
he or she of the laity or of the law, or of the 
medical profession, knows full well that all through 
past history down to the present moment many per- 
sons have either committed, or may be about to com- 
mit, crimes for which they should not have, or should 
not be, held responsible in law, owing to the fact that 
they were not of sound mind at the time the deed was 
done. Everyone who has ever studied this question 
intelligently at all knows this to be true, and it is 
the question above all others that is being considered 
to-day by the criminologist of both the medical and 
legal professions—and I feel that I owe the readers 
of this article no apology for introducing the matter 
again in this place. Thousands upon thousands of 
persons in times past, all over the world, have been 
sentenced to death for the commission of some crime 
or other by tribunals of various kinds, and the sen- 
tence executed, where their lives should no more have 
been taken from them than had they been guilty of 
contracting a pneumonia or any other disease, in- 
stead of suffering from some pathological condition 
of the nervous centers. It is a problem that comes 
up for solution in the courts of New York city prac- 
tically every day, and in some instances I have at- 
tended such trials, or have followed them in detail in 
the public prints, where they have been accurately 
reported, and invariably I read the opinions and tes- 
timony given by alienists in such cases, where the 
courts have summoned them as witnesses. Often I. 
have known these gentlemen personally, and when 
this has been the case, I am still better able to judg> 
what has been said and done in any particular trial. 
In connection with this point, I may say that the 
other evening (February 20, 1907) I attended the 
regular meeting of the Medico-Legal Society, of which 
I am a member, at the Waldorf-Astoria, and Mr. Al- 
bert Bach, the chairman pro tem. upon that occasion, 
a very able and broad-minded lawyer, brought up, in 
the course of discussion of a paper read by Dr. T. D. 
Crothers, of Hartford, on the cocaine habit, the very 
subject just referred to in the last paragraph. He 





pertinency. 


Frequently the alienists so summoned 





gave it as his opinion that jurists and judges held 
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the alienist in such little esteem, for the reason that 
no two or them ever seemed to agree upon the men- 
tal status of any particular case; that they often held 
diametrically opposite views when summoned by the 
opposing side in the case of any particular offender; 
that they were altogether too frequently swayed by 
monetary inducements, and for all these reasons 
their testimony was unreliable and, so, valueless. 
He further contended that, in his opinion, when 
a crime was committed by one under the influence 
of liquor or some of the narcotic drugs, such a crimi- 
nal was just as much entitled to be exempt from pun- 
ishment as the one who committed a crime when in- 
sane. That if judges and juries found the represen- 
tatives of the latter class irresponsible for their 
criminal acts, there was no just reason why the first 
should not likewise be so considered, and that if both 
doors were thrown open and the testimony of the 
alienists prevailed, it would quickly land society at 
large in a state little short of chaos and terrorism. 
Often, while listening to the discussions of lawyers 
and others along these lines, I have been a little sur- 
prised to observe the evident looseness with which 
they employ the term “alienist,” using it almost 
synonymously with the terms “ psychiatrist,” or even 
“ psychologist,” all three words, as a matter of fact, 
having a somewhat different signification, although; 
according to the definitions occurring in some stand- 
ard lexicons, the first and the last have nearly the 
same meaning. According to the Century Diction- 
ary, an “alienist ” is defined as “one engaged in the 
scientific study or treatment of mental diseases,” 
while in the same work we find “ psychiatry ” to mean 
“the treatment of mental diseases,” and “ psychia- 
trist,” “one who practices psychiatry; a psychiater,” 
and, finally, “ psychology ” to mean “the science of 
the phenomena of the mind, mental science,” and so a 
“ psychologist ” to mean “ one who studies, writes on, 
or is versed in psychology.” This standard authority 
also gives “ psychopathist ” as meaning “a physician 
for psychopathy; an alienist,” and from this it will 
be seen that an alienist and a psychopathist possess 
the same version and refer to persons supposed to 
have a similar knowledge and engaged in practicing 
a similar science. There are also allied terms hav- 
ing related meanings, as “ psychophysicist,” “ psy- 
chometry,” “ psychist,” and others. Dr. Havelock 
Ellis entitled his five valuable volumes “Studies on 
the Psychology of Sex,” and we know that many sex- 
ual perverts become insane and commit the most hein- 
ous crimes in the calendar, and no alienist can con- 
sider himself an expert unless he be perfectly famil- 
iar with such information as Ellis has brought to 
our doors. So here is an alienistic study that falls 


within the purview of psychology. 
Perhaps, then, practically, the word “ alienist,” if 
we understand it to mean one versed in mental or 





psychological derangements from whatever cause they | 
may arise or be due to, is a term that will convey 


the meaning of the kind of person whom we may wish 
to specify as well as any other. Broadly, the field 
for study and research of such a student should cover 
every possible form of mental aberration that may 
tend to render a person mentally irresponsible for any 
of his or her words, deeds, acts or behavior. As thus 
defined, the alienist should possess as full a knowl- 
edge as possible of every species of insanity known 
to us, produced by any cause whatever; the various 
sexual manias; alcoholism and phychic epilepsy in 
all their different stages; the general pathology of 
the nervous system, and, finally, all those numerous 
and peculiar mental conditions induced through any 
drug habit o® other intemperance. This entire field, 
from the invasion of any particular disease included 
in it, through all its various stages to recovery or 
death, and the autopsy in the event of the latter out- 
come, may interest the general practitioner of medi- 
cine, and distinctly does the expert alienist, while 
upon the other hand it concerns the jurist, as a rule, 
only after the person in any case arrives at a pass 
where he or she is irresponsible for his or her words, 
deeds, acts, or behavior. Occasionally, however, some 
particular autopsy may interest him, especially in 
cases where a decision is demanded as to whether 
death was due to murder done by an insane or a sane 
person, or one mentally responsible or irresponsible. 

Regarded, however, from the broad premises of al- 
truism, humanity, as a rule, including, as it does, all 
physicians, jurists and the laity, has it at heart to 
see justice done in the courts, and no benevolent per- 
son ever desires the legal trial of an accused one to 
terminate in the acquittal of the guilty on the one 
hand and the punishment of the innocent party or 
parties upon the other, or, in cases of unjustifiable 
homicides and cases of manslaughter, whether one is 
a believer in capital punishment for such crimes or 
not, the wish is to see the impartial administration 
of justice and truth and equity to prevail. It would 
seem to be a very uncharitable thing to say, or even 
to believe, that every alienist that testifies as a wit- 
ness in a case before a court of law is swayed in his 
opinion, or in the testimony that he gives, by the 
fee that he is to receive for the professional state- 
ments that he makes, or that his opinions are of such 
an elastic nature as to admit of all kinds of modifi- 
cation through the monetary consideration held out 
by the side employing him, prior to his taking his seat 
in the witness chair. It is a very regrettable fact, 
however, that a very large proportion of the mem- 
bers of the bar in this country entertain this very 
opinion, and when questioned in regard to it claim 
that it is based upon personal experience and obser- 
vation, whereas, were the truth really known, the 
large majority of these jurists are quite incapable of 
judging such a question. This is principally due to 
their lack of knowledge of that extremely difficult sci- 
ence in its entirety, with which the expert alienist 
must be more or less familiar. 
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It would be utterly useless to discuss this problem 
at all, were it true that in every case the judges, 
alienists and the lawyers employed were open to 
bribery of any kind whatever, or stopped not at per- 
jury if inducements were made sufficiently alluding 
from either side—or, in other words, stooped to any 
practice that perverted truth, defeated justice, and 
ignored the law. When this is done by anyone in 
the case, even to a small degree, the trial is at once 
converted into a farce, and the harm done thereby 
to society is simply incalculable, and that quite apart 
from what the accused may suffer. In discussing the 
question under consideration, then, we must only 
take into account those trials wherein all the parties 
concerned have, in all their deeds, words and actions, 
striven only for honest and uncorrupted results. 
From such a basis, and keeping before us what has 
been set forth in the previous paragraphs of this ar- 
ticle, I believe the following to be the principal fac- 
tors and causes in operation that lead so many of our 
judges and attorneys to discredit the testimony of 
the alienist, and, as a rule, hold it in such low 
esteem: 

In the first place, the field of scientific knowledge 
to be covered by the alienist is very vast, wonderfully 
diversified, far-reaching, and a large part of it pro- 
found and extremely difficult. Anyone who has paid 
any attention to the anatomy, physiology and psy- 
chology of the nervous and sexual systems, in their 
normal and pathological states, will readily appreci- 
ate this. Yet this is a small part of what the alienist 
is called upon to master. A great deal of this knowl- 
edge has been, comparatively speaking, but very re- 
cently acquired, and this fact will go a long way 
toward accounting for the great differences in opinion 
held by alienists before the courts, for it is when 
any science is in a formative stage, and the knowl- 
edge we have of it is but partly digested and system- 
atized, that men come to differ so widely in so many 
points in that science. Forty years ago the law of 
organic evolution was in a similar stage, and natural- 
ists and scientists generally differed very radically 
upon various points falling within that law that now 
are unanimously settled and there is but one opinion 
held in regard to them. My space will not admit of 
entering any further upon this very important phase 
of the question, or to cite any examples to illustrate 
it. The range of knowledge of the therapeutics of 
the mental and sexual diseases is also very wide, and 
there are very decided differences of opinion among 
alienists in this field also. Intemperance of all kinds 
—as in alcohol and many drugs, especially where such 
intemperances lead up to different forms of insanity, 
requiring different treatment, and producing differ- 
ent degrees of responsibility in the question of crime 
in different individuals—is another matter that by no 
means simplifies the problem, while it affords still 
more room for the variance of opinions of alienists 
along such lines. All sorts of opinions, too, are held 





with respect to the causes producing the many men- 
tal pathologies, as well as the symptoms of the same 
after they have appeared. Then, of course, it is well 
known that the people who commit crimes, whether 
sane or insane, may, indeed do, differ most widely in 
all human characteristics, both mental and physical. 
This greatly complicates things again, for what will 
drive one person insane may have no effect whatever 
upon another person. Then the behavior of the ex- 
tremes in typical cases may differ vastly again, af- 
fording other grounds for differences of opinion. 
What adds still greater confusion to the problem is 
that we really have no fixed standard for sanity and 
insanity; for sane or insane acts; and a great deal 
else besides to separate the two states in any particu- 
lar individual case. In fact, there is no hard and 
fixed line of demarcation to be drawn between sanity 
upon the one hand and insanity upon the other, and 
probably never will be. Another point to be taken 
into consideration in this matter is the great differ- 
ences existing in the jurists and alienists themselves. 
I mean especially in all questions of education and 
refinement in their broadest sense. A blockhead of a 
lawyer may ask a very profound and brilliant alien- 
ist many puzzling questions, and, on the other hand, 
a well-informed and skillful examining attorney can 
very often make it highly interesting for any alienist 
when the latter is in the witness chair, however well 
prepared he may be. As already stated, they may be 
found to differ to a greater or less degree, in so far 
as legal responsibility is concerned, with respect to 
the various states of alcoholic insobriety, the toxic 
effect of certain drugs, mania a potu or delirium tre- 
mens, psychic epilepsy after the imbibation of strong 
alcoholic drinks has commenced, crimes committed 
during the course of certain sexual manias or other 
excitations of other emotions or passions (sadism, 
etc., jealousy, hate, envy, etc.) ; moral insanity, par- 
tial and periodical insanity with homicidal tendency, 
many of the forms of insanity given in Kroftt- 
Ebing’s classification of 1888, the act of mattoids, the 
relative value of words, deeds and behavior (hand- 
writing, execution of wills and contracts, irration- 
ality of conduct, the capacity or incapacity to distin- 
guish between right and wrong, the ability or inabil- 
ity to control the will, etc.) ; the delirium developed’ 
during certain febrile diseases, and the crin:inal acts 
of idiots. Then, as I have said above. when we come 
to take into consideration how any of the diseases in 
this vast category may be effected by race, age, sex, 
environment, education, predisposition and exciting 
causes, it is easy to appreciate the amount of room 
there is for differences of opinions. And, after all, 
the root of the matter is our knowledge of many of 
these subjects is still very inadequate and crude, and 
there is not sufficient unanimity of opinion among 
alienists themselves, as yet, to withstand successfully 
what in these days constitutes a direct and cross- 
examination of a prosecuting attorney for the people.. 
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We must be patient and work along the right lines 
of humane endeavor and equity. In a few years more 
the attitude will be very different, even if it does not 
come to a pass where the alienists hold the jurists 
in contempt, instead of vice versa, as matters stand 
now. Then the pendulum will have to swing the 
other way, and all the subjects above enumerated will 
have to be introduced into the curricula of the Jaw 
colleges and budding jurists taught their significance 
and value in practice, and their worth as factors in 
a true civilization. 

Were it necessary to bring into a trial in court a 
number of astronomical experts to prove the form 
of the earth, their opinions and proofs would be prac- 
tically identical. Not so, however, were we to intro- 


duce a similar number of expert alienists to furnish | 


an opinion in a case of suspected insanity. But the 
science of astronomy is old, while that of psycho- 
pathology is comparatively young, and herein lies the 
difference—R. W. Shufeldt, M. D., in Pacific Medi- 
cal Journal. 
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Many Tradesmen Required to Procure Li- 
censes Before Practicing Their Craft. 


The “lawmakers” of the Federal government and 
the legislative bodies of the different States devote 
not a small part of their time in the construction 
and enacting of laws which have a direct bearing on 
the laboring people engaged in all kinds of labor. 
Many of these laws are so constructed that they are 
favorable to the working people, others are favor- 
able to the employer of labor, while still others are 
favorable to the public in general. Among the most 
noteworthy of the latter class may be mentioned 
legislation on child labor; legislation on the employ- 
ment of illiterates; legislation on the sanitation of 
workshops where foodstuffs are manufactured and 
legislation on the licensing of persons engaged in the 
different trades and occupations. The laws relating 
to the licensing of occupations are, without doubt, 
of great value to the general public, for, as a rule, 
they have as a motive the protection of the lives and 
health of persons who must come in contact, in one 
way or another, with those who are engaged in dan- 
gerous or responsible employment, such as railway 
employees, elevator operators, stationary firemen, 
steam engineers, telegraph operators on railroads, 
and certain classes of mine workers. 

Again, these laws on the licensing of different occu- 
pations, afford the public and the employer of labor 
a means of ascertaining the ability of those engaged 
in these occupations, for these laws invariably pro- 
vide that no license can be granted to anyone who is 
not capable of performing his duties in a satisfac- 
tory manner. Poor workmen, as a rule, are a most 
undesirable thing, as no reliance can be placed in the 
awork performed by them. In many States the occu- 





pations which require first-class workmen have been 
looked after very thoughtfully by the legislative. 
bodies. Among these trades are the barber, plumber 
and horseshoer, 

In all there are thirty-seven States and Territories 
which have statutory provisions requiring the exam- 
ination and licensing of persons practicing trades 
other than those in the class of higher professions, 
such as dentists, doctors, lawyers, ete. The Federal 
government also has laws to the same effect. 

The barber trade has been the subject of much 
legislation in the general-assemblies of the different 
States. As a result, Connecticut, Delaware, Kansas, 
Kentucky, Michigan, Minnesota, Missouri, New 
York, North Dakota, Oregon, Rhode Island, Utah, 
Washington and Wisconsin have enacted laws which 
provide that any person practicing the trade of bar- 
bering must be licensed. They also provide for the 
appointment of boards for the examination of per- 
sons desiring to practice this trade. The members 
of the board are usually appointed by the Governor 
of the State and serve from two to three years. 

Many persons may think that the licensing of bar- 
bers is entirely uncalled-for, but in this matter they 
are very wrong. Upon the authority of one of the 
greatest specialists on contagious diseases in the 
United States, it is claimed that through the ignor- 
ance of many of our barbers, diseases of a contagious 
nature are spread to an alarming extent, more so 
than the public have any idea of. 

The truth of this statement is readily proven when 
it is known that several of the States require that 
members serving on the board must be examined by 
the State Board of Health for their knowledge of in- 
oculable contagious diseases. 

In Missouri the members of the board must be ap- 
proved by certain barbering organizations. In Min- 
nesota, at least one member of the board must be 
recommended by a journeymen’s union. These 
boards are required to visit the barber shops in their 
respective States and make periodical reports either 
to the Governor or to the Legislature. A fee of $5.00 
is generally charged an applicant for an examination 
and license, and $1.00 to $2.00 per year for renewal 
of license. 

Horseshoers are required either to register or to 
obtain licenses entitling them to practice their trade. 
These licenses are issued only to persons who have 
passed an examination before a board provided for 
that purpose. The examining board in all the States 
consists of five members, composed as follows: Two 
master horseshoers, two journeymen horseshoers, and 
one veterinary surgeon, all of whom are appointed 
by the Governor for an indefinite term. 

Any owner of horseflesh well knows the value of 
this sort of legislation. Perhaps there are many 


horsemen who have had their horses ruined by the 
poor 


shoeing done by incompetent horseshoers. 
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“ Lawmaking ” of this kind does away with this evil, 
as no one can practive the trade of horseshoer unless 
he is thoroughly reliable. Colorado, Maryland, 
Michigan, Minnesota, New York, Ohio and Wash- 
ington are the States which have legislated on the 
licensing of horseshoers. In New York and Ohio the 
law has general application, but in the other States 
it applies to cities with a certain population. In 
Washington it applies to cities of the first, second 
and third class; in Michigan, to cities of 10,000 or 
over; in Minnesota, to cities of 50,000 or over; in 
Colorado, to cities of 70,000 or over; in Maryland, 
to the city of Baltimore an1 a portion of Baltimore 
county. 

California, Colorado, Tllinois, Kansas, Louisiana, 
Maryland, Massachusetts, Michigan, Minnesota, Mis- 
souri, Nebraska, New Hampshire, New York, Ore- 
gon, Pennsylvania, Texas, Virginia, Washington and 
Wisconsin, the District of Columbia and Porto Rico 
have passed laws which require the examination, 
registration and licensing of plumbers. 

Although the laws of this kind are practically the 
same in all the States mentioned, they differ a great 
deal in the scope of their application in the different 
States. In some States they apply to all cities and 
towns having underground sewerage systems, while 
in other States they apply to cities having a stipu- 
lated population. In most of the States every per- 
son engaged in the occupation of plumbing must ob- 
tain a license or register after passing an examina- 
tion before a special board, while in a few States the 
companies, firms or individuals running a plumbing 
establishment must register. The fee in all cases 
for the examination and license varies in the differ- 
ent States from 50 cents to $5.00. 

As railroading is universally acknowledged to be 
an occupation requiring the services of truthworthy 
and responsible men, the “lawmakers” in many 
States have taken the matter in hand, with the result 
that many laws have been enacted which require the 
examination and licensing of these employees. The 
States of Alabama, Massachusetts, Ohio and Georgia 
have laws which demand the examination of steam 
railroad employees. These laws, however, do not 
make provision for the official registration of licens- 
ing of such employees. 

Train dispatchers, engineers, conductors, flagmen. 
switchmen, firemen, brakemen and trackmen are re- 
quired to take an examination for color blindness, 
and a written examination regarding their morals, 
reputation, sobriety, previous record and knowledge 
of the rules and regulations of the service., The 
State of Alabama, perhaps, has more restrictions re- 
garding the employment of persons to work in the 
railway service than any other State in the Union, 
and it ought to be proud of it, too. 

Massachusetts and Ohio have laws which State 
that any man in the railroad service, who must dis- 





tinguish form or color signals, must be examined for 
defective sight and receive a certificate stating that 
he is qualified. The Ohio law differs from the 
Massachusetts law in that it requires a re-examina- 
tion every two years. 

In Georgia telegraph operators must be thoroughly 
examined before the railroad superintendent or train 
master, and receive certificates of competency. 

Only one State has deemed it necessary to enact 
laws requiring the examining and licensing of opera- 
tors of passenger elevators, namely, Minnesota. 
Many serious accidents are recorded annually from 
elevator accidents, and in most cases they are caused 
by the carelessness of incompetent operators; there- 
fore it is surprising that so little attention is being 
given to this matter by the legislative bodies of the 
different States. 

The Federal government has deemed it necessary 
to require the examination and licensing of steam 
engineers, as have also the States of Alabama, 
Florida, Illinois, Indiana, Iowa, Maryland, Massa- 
chusetts, Minnesota, Missouri, Montana, New Hamp- 
shire, New Jersey, New York, Ohio and Penn- 
sylvania. ; 

In the case of the Federal statute, it applies to 
engineers on steam vessels only, as is also the case 
in the States of New Hampshire and New Jersey. 
The Federal examination is very severe and in order 
to pass it, the applicant must be a first-class engi- 
neer in every respect. The applicant is examined 
as to his knowledge of steam machinery, experience 
as engineers, and other things which go to prove his 
fitness. If the examination is passed successfully, 
the applicant receives a license which gives him the 
right to be employed for a period of one year in the 
duties of steam engineer. After which another ex- 
amination is required each year. 

The licensing of steam engineers relates only to 
locomotive engineers, in the State of Alabama. Three 
classes of licenses are issued to steam engineers in 
Pennsylvania—one for operating stationary steam 
boilers and engines, one for operating portable 
steam boilers and engines, and one for engineers on 
board water-craft operated by machinery. 

The hoisting engineers employed in coal mines are 
the only ones required to be licensed in the States 
of Illinois, Indiana and Iowa. 

In some States previous experience plays an im- 
portant part in the granting of licenses. As in 
these States engineers are so graded. ‘These licenses 
generally specify the maximum horsepower of the 
engine the licensee is permitted to operate. In all 
the States a fee is charged for the examination and 
the issuance of a license. This fee ranges all the way 
from $1.00 to $7.50, according to the State in which 
the applicant desires a license. Each year these 
licenses must be renewed, which is an annual expense 
of $1.00 to the engineer. 
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Firemen, that is, stationary firemen, are required 
to be licensed in the States of Massachusetts, Mon- 
tana and New York. The law of the State of New 
York applies only to the city of New York, the re- 
mainder of the State being excluded. Under this 
law no one but a citizen of the United States can en- 
gage in the occupation of stationary firemen. The 
law also provides that the application for a license 
must be signed by a licensed engineer, who must cer- 
tify that the applicant has been employed under the 
instruction of a licensed engineer. 

Two classes of licenses are issued in Massachu- 
setts, one to operate any boiler, or boilers, and the 
other to have charge of and operate low-pressure 
heating boilers, in which the pressure is less than 
25 pounds to the square inch. The State law of 
Montana requires that “all firemen who have charge 
of steam boilers as to the regulation of feed, water 
and fuel, where the boilers are so situated as not 
at all times to be under the eye of the engineer in 
charge,” must pass a regular third-class engineer’s 
examination, and procure the same kind of license. 

Many of the States in which mining is a principal 
industry have passed laws which require the licens- 
ing of coal mine employees. These States are Ala- 
bama,. Illinois, Indiana, Iowa, Missouri, Montana, 
Pennsylvania, Tennessee, Utah and Wyoming. 

The laws generally relate to the licensing of mine 
managers, foremen, bosses, fire bosses, mine examin- 
ers, etc., but in Pennsylvania the law has a wider 
scope and includes all miners engaged in the mining 
of anthracite. The laws of Missouri also provide 
that all coal miners must give evidence of experience 
and qualifications satisfactory to the State Mine 
Inspectors. 

The State of New York is the only State in the 
Union which requires that employees of street rail- 
ways must pass an examination. However, this ap- 
plies to motormen or gripmen only. 

Geo. A. Russ. 

Belvidere, Ill., September, 1907. 





Medical Expert Testimony. 


The salvation of the system of expert evidence, 
especially as relating to criminal cases, where human 
life is in the balance, is at stake, and only legislative 
action can prevent its elimination from our criminal 
procedure. It is only by arousing public sentiment 
and public opinion to the exigencies of the situation 
that we can expect or even hope for any deliverance. 

The degradation to which is has sank, especially in 
the recent trial of Thaw, is one of the most deplor- 
able phases of the subject. It is well to look the 
question fairly in the face. 

The medical expert, when he appears as the paid 
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witness of either the State or the accused, is dis- 
credited by all, believed in by none. 

It is a blistering shame to the medical profession 
now that no important case of homicidal insanity js 
tried where the four or six witnesses on the one side 
are not met and balanced by a like number on the 
other. 

Judges do not at all consider the medical witness 
as an important factor, and juries do not pretend to 
regard it at all, or pay any heed to it, and they do 
not hesitate to so state, publicly, from their seats as 
jurymen. As the law now stands and as the evi- 
dence comes to the jury, it is of no value whatever, 
and the juries are perfectly justified in their refusal 
to even consider it, ; 

In the mind of the great public, it is fast coming 
to be universally accepted as a fact, that the paid 
medical expert swears for the side that engages and 
compensates him. 

It is incredible that the medical profession has 
fallen into such a horrible abyss, as all this implies. 

We feel that the good and true men of that noble 
profession do not desire to rest under such a criti- 
cism, and ought not to be forced and put to the blush 
by the acts of those in high places, who have helped 
to produce the condition which now exists, and who 
are entitled to the odium which now rests on the 
whole profession, because of the sins and cupidity of 
the few. 

A law abolishing the hypothetical question, as a 
factor in criminal cases, might well be styled a law 
to diminish the volume of perjury in such cases by 
medical witnesses. Medical men are like other men. 
They do not deserve the odium which rests upon their 
profession. 


They are not untruthful or dishonorable, and they 
as a whole should not consent that such a state of 
public distrust should continue. : 

The fault is in the system itself, and not in the 
profession of medicine. 

The law should be so amended as to make such 
scandalous conflicts of opinion impossible, upon what 
the public and the juries consider as an identical 
question. 

All counsel know that medical men are not as 4 
rule willing to swear to an opinion they do not en- 
tertain. 

The high-minded and clean medical expert does not 
hestitate to say confidentially to the counsel who calls 
him after he has gone over the case, “ You need not 
call me in that case; my evidence would not benefit 
your client.” 

Every lawyer at all familiar with criminal practice 
has heard that often. It is not that class of wit- 
nesses who have created the present situation. 

It is the corrupt man who makes it his business to 
make and sell his opinions for a compensation, and it 
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does not rest upon medical men as corrupt expert 
witnesses. 

It exists in a glaring way on those so-called real 
estate experts whose names are well known and whom 
Comptroller Metz has discovered, who in recent con- 
demnation proceedings were hired by the city of New 
York to swear the value of the property down to a 
tenth part of its value, and in some cases in my prac- 
tice and within my knowledge, to be of no value at 
all. So that, no matter what conclusion is reached 
by the commission as to value, the owner’s property 
is confiscated, because where there is a disputed ques- 
tion of fact as to value, the court will not entertain 
an appeal, and he is absolutely without redress, be- 
cause of the deliberate bribery and perjury of the 
experts. 

I know of two such witnesses who have drawn enor- 
mous sums from the treasury of the city, as compen- 
sation for their services as witnesses in condemna- 
tion proceedings, where in some cases they swore lots 
to be of little or no value, that high-minded and 
prominent real estate men and dealers placed at 
$4,000 and $5,000 per lot, and which would now sell 
for double even that, but this crime brings the owner 
within the rule as to a contested question of fact. 

The comptroller knows these men. Their names 
are On his books, and he may succeed in his efforts to 
prevent and arrest their work, and perhaps put them 
in the penitentiary, where they belong, but he is 
grappling with the same question which now con- 
fronts the courts, and which the law proposed by 
Judge Emery, of the Supreme Court of Maine, sug- 
gests as a remedy. 

The Medico-Legal Society has taken up the ques- 
tion with energy, and will endeavor to bring it to a 
hearing, and some result. 

At the last meeting of the society the president was 
directed to name a committee to consider the whole 
subject, to whom all the communications made or to 
be made were ordered to be referred. 

Chief Judge L. A. Emery, of Maine, has accepted 
the chairmanship of that committee. 

Chancellor John R. NicHorson, of the Supreme 
Bench of the State of Delaware; Judge Charles G. 
GARRISON, of the Supreme Bench of New Jersey; 
Amasa J. Coss, of the Supreme Court of Georgia, 
and JouHn W. RowE LL, Chief Justice of the Supreme 
Court of Vermont, consent to take seats on that com- 
mittee. 

Eminent men of the bench of the Supreme Court 
of several States have been invited to act upon it, and 
it is now in process of formation. 

Contributions from many sources have been s0- 
licited, to be sent so that they can reach this com- 
mittee, and their report will come in after the sum- 
mer vacation in the fall, for the consideration and 
action of the Medico-Legal Society, so that it can 
reach the State Legislatures of the several States; 





the bar associations, the eminent men of the two pro- 
fessions of law and medicine, and the ablest medical 
and medico-legal jurists and experts, to see if some 
relief cannot be found for that condition of degrada- 
tion into which medical expert evidence has now con- 
fessedly fallen—From Advance Sheet Medico-Legal 
Journal. 
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Private Nuisances. 


In McCarty v. Natural Carbonic Gas Co., it was 
held by the New York Court of Appeals that—to 
paraphrase its own words—in a country district suit- 
able for country homes, the use of soft coal in a fac- 
tory so situated that thick black smoke, great in vol- 
ume and dense in quality, envelopes and discolors a 
neighboring dwelling house, causing much discomfort 
and some financial loss to the occupants, may consti- 
tute a nuisance when such use of soft coal is not 
necessary for the practical running of the plant. As 
the court points out, the law of private nuisance is 
a law of degree and each case must turn largely upon 
its peculiar facts. It may, therefore, be illuminative 
of the general subject to call attention to another 
carefully considered recent case in which the recovery 
of damages was sanctioned for an act in the nature 
of a private nuisance. In Brennan Construction Co. 
v. Cumberland, in the Court of Appeals of the Dis- 
trict of Columbia (May, 1907, 35 Washington Law 
Reporter, 354), it was held that where petroleum 
residuum and coal tar escaped from a tank owned by 
defendant into the Potomac river, and were carried 
about four blocks below to a point where plaintiffs, 
who were engaged in the business of hiring, building, 
and storing boats, had their boathouse, causing dam- 
age to the plaintiffs, the escape of the oil from the 
defendant’s tank was the proximate cause of the in- 
jury, and the defendant was liable whether or not it 
was guilty of negligence in respect of the escape of 
the oil. The court said in part: 

“The remaining assignment of error is directed to 
the ruling that the defendant was liable whether 
guilty of negligence or not. Whilst the adjudged 
cases are not in harmony on this question, we have 
reached the conclusion that the rule followed by the 
court below was correct. It is true, as appellant 
contends, that every person has a right to‘use his 
property as he pleases so long as he keeps within the 
law, and observes the rights of those around him. 
What those rights are depends upon the circumstances 
surrounding each case. Thus a farmer may without 
objection maintain a pigsty, while to do so in a 
crowded city would be to maintain a nuisance. Not- 
withstanding that pig-raising is a perfectly lawful 
business, it may only be conducted in such a place 
and in such a manner as not to offend against the 
rights of others. Who will attempt to justify the 
maintenance in a crowded city of a storage house 
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for the keeping of tons of dangerous explosives? And 
yet the contemplated use of such explosives might be 
perfectly legal. The objection to their being kept in 
bulk in such a place is the potential danger to the 
public. As civilization spreads and the golden rule 
becomes more and more the guide of human conduct, 
the rights of property and the rights of the individual 
are more and more subordinate to the rights of the 
public; the rights of the few to the rights of the 
many. Many things that in the early days would 
have been regarded as mere favors or privileges to be 
bestowed or withheld at pleasure are to-day regarded 
as rights which must be respected and protected. And 
so it has come to pass that many courts have held 
that a person who places some potentially dangerous 
substance upon his property—something which, if 
permitted to escape, is certain to injure others— 
must make good the damage occasioned by the escape 
of such substance, regardless of the question of negli- 
gence. This rule, we think, is just and equitable. 
If one of two persons must suffer loss, no good reason 
can be found why the loss should be charged against 
the one who has in no way contributed thereto. The 
leading case upon this subject is the case of Fletcher 
v. Rylands, L. R., 1 Exch. 265). In that case the de- 
fendant had constructed a reservoir upon his prem- 
ises, and the water from this reservoir escaped and 
injured the plaintiff. The court said: ‘The person 
whose grass or corn is eaten down by the escaping 
cattle of his neighbor, or whose mine is flooded by 
the water from his neighbor’s reservoir, or whose cel- 
lar is invaded by the filth of his neighbor’s privy, or 





whose habitation is made unhealthy by the fumes or | 


noisome vapor of his neighbor’s alkali works, is dam- | 


nified without any fault of his own; and it seems but 


reasonable and just that the neighbor, who has | 


brought something on his property which was not 
naturally there, harmless to others so long as it is 
confined to his own property, but which he knows to 
be mischievous if it gets on his neighbor’s property, 
should be obliged to make good the damage which en- 
sues if he does not succeed in confining it on his own 
property. But for his act in bringing it there no 


mischief could have accrued, and it seems but just | 


that he should at his peril keep it there so that no 
mischief may accrue, or answer for the natural and 
anticipated consequences. And upon authority, this 


we think to be the law, whether the things so brought | 


be beasts or water, or filth or stenches.’ 


“The rule announced in that case has been fol- 
lowed by the Canadian courts and has been adopted 
with or without modification by many of the courts 
of the United States. (Berger v. Minneapolis Gas- 
light Co., 60 Minn. 296; Ottawa Gaslight Co. v. Gra- 
ham, 28 Ill. 73; Kinnaird v. Standard Oil Co., 89 
Ky., 468; Shipley v. Fifty Association, 106 Mass. 194; 
Gorham v. Gross, 125 Mass. 232, and Lawson v. 
Price, 45 Md. 123.”—N, Y. Law Journal. 





Ancient Irish Common Law Pleading. 
By JosepH M. SuLtivan, LL. B. 


When English Procedure supplanted the native 
Irish Brehon code, the privileges and prerogatives of 
the English law were granted only to five Irish fami- 
lies or Septs, namely, the O’Neils of Ulster, the 
O’Connors of Connaught, the O’Briens of Thomond, 
the O’Lachlans or MecLachlans of Meath, and the 
MacMurroughs, called also Kavanaghs, of Leinster, 
were received within the pale of English Law; but 
all the rest were esteemed aliens or enemies and 
could neither sue nor be sued, even down to the reign 
of Elizabeth. This, in fact, amounted to a total 
denial of justice for any wrongs inflicted on the na- 
tives. When an English settler was slain, the mur- 
derer was executed according to the English law; but 
the death of a native was compensated by an “ eric” 
or fine, according to the Brehon Code. This immu- 
nity from punishment gave to the rich an unlimited 
right to kill and murder the native Irish. Roll of 
Pleas 28, Edward III, contains the following plea: 


“Simon Neal complains of William Newlagh, that 
he, with force and arms, on the Monday after the 
feast of Saint Margaret at Clondalkin, in the County 
of Dublin, broke the said Simon’s close and his 
herbage with oxen, calves and sheep, consumed and 
trampled contrary to the peace, etc., whence he says 
that he 1s damaged to the amount of twenty shillings; 
and therefore, ete. 

“ And the aforesaid William comes now and says 
that the above named Simon is an ‘ Irishman’ and 
not of the five bloods; and asks judgment if he be 
held to answer him. 


“ And the aforesaid Simon says that he is one of 
the five bloods, to wit, of tle O’Neales of Ulster, who 
by the concession of the progenitors of our lord the 
King, ought to enjoy and use the liberties of Eng- 
land and be deemed as freeman,” and this he offers to 
verify, ete. 

And the aforesaid William says that Simon is an 
Irishman and not of the O’Neales of Ulster and not 
one of the five bloods; whereupon issue is joined, 
ete. Wherefore, let a jury, ete. 

“ Which jurors upon their oath say that the afore- 
said Simon is of the O’Neales of Uslter, and is of the 
five bloods, which by the concession of the progenitors 
of our lord the King ought to enjoy and use the 
liberties of England, and be deemed as freemen, and 
they assess the damages at tenpence. Therefore, it is 
considered that the aforesaid Simon should recover 
against the aforesaid William the damages afore- 
said, and that the aforesaid William should be com- 
mitted to jail until, ete. 

The plea issue, joinder and rejoinders set forth 
above offer a fertile field of research to the legal an- 
tiquary. The legal antiquarian, after reading the 
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above, can readily detect the origin of the old Irish 
phrase, “the cold hand of the stranger.” 





20: 


The Scotch Juror. 


In Scotland in a civil case jurymen get ten shil- 
lings a day for their services, and the litigants must 
in addition provide them with lunch. If two cases 
are tried consecutively on one day and the same 
jurymen officiate, they get ten shillings for each 





case. 

But the most important difference between an 
English and a Scottish jury is this: An English jury 
when returning their verdict must be unanimous, 
and if they fail to agree after a certain length of 
time they are dismissed and the whole proceedings 
are begun again de novo before a fresh jury. This | 
is a most expensive mode of administering justice. | 
In civil cases, in order to avoid this result, the liti- | 
gants sometimes agree to accept the verdict of a | 
majority. In Scotland the jury can always give a | 
verdict by a majority, in civil cases, after the lapse 
of three hours.—Chambers’ Journal. 





Suffering of a Christian Scientist. 


It was certainly a judgment ad hominem, or, 
rather, ad feminam, which the Texas Court of Civil 
Appeals delivered recently in a suit against a rail- 
road for thé unlawful expulsion of a female passen- 
ger (Fort Worth R. v. Travis, 99 8S. W. Rep. 1141). 
The lady claimed damages for physical and mental 
suffering, and the defendant sought to show 
that the plaintiff was a Christian Scientist, and 
therefore above suffering. The judge excluded the 
evidence and the plaintiff had a verdict. The Ap- 
pellate Court held the exclusion to be error; that 
the plaintiff’s belief should have been submitted to 
the jury. “If,” said the court, “she had such con- 
trol of her feelings, or thought she had, as to render 
her insensible to pain when she willed to be, we 
see no reason why that circumstance should not have 
been considered by the jury in determining the ex- 
tent of her suffering and the compensation to be 
made on account of it.” But, after all, wasn’t logic 
with the lady rather than with the court’s law? 
Christian Scientists, so far as we can understand 
their doctrines, profess to believe that all physical 
pain is due to “error,” which error is the prepos- 
terous belief transmitted through numberless genera- 
tions of mentally weakened ancestors that there is 
such a thing as matter, and that that matter can 
have any influence on the entity mind. Now, evi- 
dently it takes good hard thought, and plenty of it, 





even from the point of view of a Christian Scientist, 


to overcome this wretched popular prejudice. We 
doubt if even the most advanced member of the sect, 
upon unexpectedly stepping on a tack—not having 
on the delusion of shoes—could escape a momentary 
thrill of error. Of course, a good stiff bit of thought 
afterwards could overcome the erroneous impression, 
but the pain would have been suffered. As a tort- 
feasor is liable for all the consequences of his unlaw- 
ful act, he should be liable for all the extra exer- 
tion which he has compelled the lady to undergo, 
and, as action and reaction are equal, the only way 
to measure this is the pain she would have suffered 
but for her efforts. For we submit that the victim’s 


| duty to take measures to lessen her sufferings can- 


not apply to an act of mere thought. In so far as 
her sufferings were merely mental and caused by 
the acts toward her of other minds, do Christian 
Scientists deny that one mind can inflict pain on an- 
other? Lastly, the plaintiff in this case may have 
been an aspirant toward the heights of Christian 
Science, but she may not have attained the requisite 
proficiency to bar pain, and her own testimony or 
other proof that she actually suffered would not in 
any way be contradicted by her professed creed. We 
admit that yielding to the delusion so far as to 
bring suit will probably make the further toils of 
her ascent more difficult. But that is her business 
and not the court’s.—Law Notes. 








CORRESPONDENCE. 





The Kansas v. Colorado Case. 
To the Editor of the Albany Law Journal: 


Sir.—On the 13th of May the United States Su- 
preme Court decided the very important original suit 
entitled State of Kansas v. State of Colorado et al., 
with the United States as intervenor. 

I have read with great care the record, the briefs of 
all parties, and the opinion of the court. The result, 
as to relief between the two States as to their con- 
tention over the diversion of the waters of the Arkan- 
sas river, appears to be equitable and reasonable. 
But the denial of relief or countenance to the inter- 
venor, based upon the assertion that the written 
“ Constitution” of 1787 “made” this nation, and 
that the national government has no “ inherent 
rights,” no express or implied power to irrigate, and 
no powers of any kind except those “expressed” in 
that instrument and those drawn from clear implica- 
tions based on express grants, involves doctrines as 
narrow and as harmful as were nullification and se- 
cession, and the other strained theories of extreme 
statesrightism. 

It is a harking back to the “ strictest construction ” 
of the letter; a declaration that the United States has 
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particularly enumerated powers only; a denial of the 
existence of any unwritten part of our great funda- 
mental charter. It declares, in effect, we ignore the 
law of nations, of self-preservation, of self-develop- 
ment, and the inherited and inherent principles of 
English law and liberty which run in our blood—un- 
less they are expressly enumerated in the written 
Constitution. 

It is largely based upon the grave historical error 
that the people of this country were in no sense a na- 
tion until made one in 1789, by the Constitution of 
1787. It ignores the fact that nearly all publicists 
agree that the real birth of this nation occurred at 
and by the Declaration of Independence, thirteen 
years before the Constitution went into operation. 

The Continental Congress, beginning in 1774, its 
officers and committees, and the loose government 
under the Articles of Confederation carried on the 
business of a nation’s government, waging war, mak- 
ing treaties, and exercising other customary national 
functions, from 1774 to 1789, when the Constitution 
took effect. 

Lincoln, in his first inaugural address, stated the 
historical truth: 

“The Union is much older than the Constitution. 
It was formed, in fact, by the Articles of Association, 
in 1774. It was matured and continued by the De- 
claration of Independence in 1776. It was further 
matured, and the faith of all the then thirteen States 
expressly plighted and engaged that it should be per- 
petuated, by the Articles of Confederation in 1778. 
And, finally, in 1787, one of the declared objects for 
ordaining and establishing the Constitution was to 
form a more perfect Union.” 

Does it not seem strange that this great court 
should now deny that nationality existed prior to 
1789? 

The court bases its doctrine, mainly, on four 
grounds: 

(1) The error that the Constitution of 1787 made 
the nation. 

(2) That, because certain powers were particularly 
enumerated, therefore there were no other powers; and 
thus excludes from our national sovereignty every 
other power inherent in every other government. 

(3) Because there is provision for amendment, 
therefore the difficulty and tedious process of amend- 
ment must always be adopted where there is no clear 
and express power to meet a grave national exigency. 

This would rob the court of any authority to de- 
duce an implied power, or to make any interpretation 
except that which is merely philological. There never 
yet has been any needful amendment. 

(4) The doubtful and narrowing Tenth Amend- 
ment, declaring that the powers not delegated to the 
United States were reserved to the States or to the 
people. 

But “sound construction” says that this alterna- 








tive declaration, “to the States or to the people,” 
should not be held to be in derogation of any powers 
inherent in sovereign nationality, or which has been 
exercised by the national government, in the pre- 
constitutional period of fifteen years, from 1774 to 
1789. 

It is proper to add that the counsel who presented 
the case clearly merited the compliment of the court 
for “much ability.” It is also true that the line of 
thought which I have indicated was not presented in 
behalf of the intervenor. 

JOSEPH CULBERTSON CLAYTON. 

New York, June, 1907. 
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Among tthe Late Decisions. 


The jurisdiction of equity of a suit to restrain re- 
peated acts of trespass upon plaintiff’s dooryard for 
the purpose of erecting and maintaining a fence 
there, under its power to prevent a multiplicity of 
inadequate actions at law for trespass, is sustained 
in Miller v. Hoeschler (Wis.), 7 L. R. A. (N. 8.) 49. 
An elaborate note to this case reviews the other 
authorities on injunction to compel or prevent the 
erection, maintenance or removal of fences or gates. 


The jurisdiction of equity to restrain acts of tres- 
pass on lands in another State, where the principal 
fact involved, and upon which the right to exercise 
the restraint depends, is that of title to the land, is 
denied in Columbia National Sand Dredging Co. v. 
Morton (App. D. C.), 7 L. R. A. (N. S.) 114, though 
the necessary parties are properly before the court. 


The right of the State of Georgia to an injunction 
to restrain foreign corporations from so discharging 
sulphurous fumes from their works in Tennessee so 
as to pollute the air over large tracts of territory in 
Georgia and to cause and threaten wholesale damage 
to forests and vegetable life therein, if not to health, 
is sustained in Georgia v. Tennessee Copper Co., Ad- 
vance Sheets U. S. 1907, p. 618. 


Death from suicide which springs from an insane 
impulse of a disordered or insane mind is held, in 
Tuttle v. Iowa State Traveling Men’s Asso. (Iowa), 
7 L. R. A. (N. 8.) 223, to be through external, vio- 
lent and accidental means within the meaning of an 
accident insurance policy. 


A by-law of an insurance company that the mail- 
ing of notices of assessment may be conclusively 
shown by the certificate of an officer of the corpora- 
tion, who is not required to be personally cognizant 
of the fact, is held, in Duffy v. Fidelity Mut. L. Ins. 
Co. (N. C.), 7 L. R. A. (N. S.) 238, to be unreason- 
able and void. 


The mere mailing of a notice properly addressed 
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and stamped is held, in Kavanaugh v. Security Trust 
& L. Ins, Co. (Tenn.), 7 L. R. A. (N. S.) 253, not 
to be, in the absence of a statute or contract provi- 
sion, a compliance with a custom to give notice of 
the maturing of a note given for an insurance pre- 
mium, where the letter never reaches its destination, 
although the custom has been to give notice by mail. 


The right of one made beneficiary in a mutual 
benefit certificate as a dependent of assured, to re- 
ceive the proceeds of the certificate, is held, in Mur- 
phy v. Nowak (Ill.), 7 L. R. A. (N. S.) 393, to 
cease upon her marrying and securing means of sup- 
port other than the assured, prior to his death, 
where by the laws of the order the fund can be paid 
only to dependents of deceased members. 


The exclusion of suicide as a defense in suits on 
policies of life insurance, unless such suicide was 
contemplated at the time application was made for 
the policy, is held, in Whitfield v. Aetna L. Ins. Co., 
Advance Sheets U. S. 1907, p. 578, to be a legitimate 
exertion of power by the State. 


The testimony of a witness that he bought from 
one accused of selling intoxicating liquors a beverage 
called “lager beer” is held, in Potts v. State (Tex. 
Crim, App.), 7 L. R. A. (N. 8S.) 194, not to be suf- 
ficient to sustain a conviction. 


A final decree of a Federal circuit court in favor 
of defendant in a patent infringement suit is held, 
in Kessler v. Eldred, Advance Sheets U. S. 1907, p. 
611, to entitle him to continue the business of manu- 
facturing and selling throughout the United States 
the alleged infringing article, free from all interfer- 
ence by the complainant by virtue of the patent al- 
leged to have been infringed. 


A judgment sustaining a demurrer to the petition 
in an action by a creditor of a national bank against 
the directors, because the court was of the opinion 
that the petition only stated a right to recover for 
violations of the national bank act, causing damage 
to the bank as such, the right to recover for which 
was an asset of the bank enforceable only by its re- 
ceiver—is held, in Yates v. Utica Bank, Advance 
Sheets U. S. 1907, p. 646, not to be a bar to a re- 
covery in another action between the same parties, 
under a petition which sets up a right to recover for 
the individual loss, as distinct from the right of the 
bank. 


A decree cancelling a lease, made by consent of the 
lessee’s administrator and representatives of the les- 
sor in proceedings to which a sublessee is not a party, 
is held, in Mitchell v. Young (Ark.), 7 L. R. A. (N. 
8.) 221, not to affect his right under the sublease. 


The defense of laches, though not applying, as a 
general rule, to an express trust, is held, in Newman 





v. Newman (W. Va.), 7 L. R. A. (N. 8S.) 370, to 
apply to a constructive trust. 


The running of the statute of limitations against 
one of several joint tenants is held, in Cameron v. 
Hicks (N. C.), 7 L. R. A. (N. S.) 407, to operate 
as a bar against all, although the remainder are 
under disability. 


The employment of a child in a factory in violation 
of the provisions of the statute is held, in Rolin v. 
R. J. Reynolds Tobacco Co. (N. C.), 7 L. R. A. (N. 
S.) 335, to be evidence of negligence in an action. by 
the child to recover for personal injuries inflicted by 
a machine in the factory. 


One engaged in digging a trench for a gas main 
across a public street at night, and the foreman in 
charge of the gang, are held, in Gereg v. Milwaukee 
Gas Light Co. (Wis.), 7 L. R. A. (N. 8.) 367, to be 
fellow servants, so that the master is not liable for 
injuries to the former through the failure of the 
latter to inform him that more cars may be ex- 
pected on the tracks laid in the street, or in failing 
to keep watch and warn him of the approach of a 
ear which strikes him. 


A plaintiff who has received an injury occasioned 
by the negligence of the defendant, but who could 
have avoided it by the exercise of- ordinary care on 
his own part, is held, in Dyerson v. Union P, R. Co. 
(Kan.), 7 L. R. A. (N. 8S.) 132, to have no right to 
recover damages therefor, although the defendant 
ought to have discovered, but did not in fact dis- 
cover, his peril in time to prevent the accident, where 
the plaintiff’s negligence continued up to the very 
moment he was hurt, and the exercise of reasonable 
diligence before that time would have warned him of 
his danger and enabled him to escape by his own 
effort. 


The maintenance of howling and barking dogs and 
wrining puppies on neighboring premises, to the 
great and continuous annoyance and discomfort of a 
property holder and his family, so that their rest is 
broken, sleep interrupted, and the reasonable use and 
enjoyment of their home disturbed, is held, in Her- 
ring v. Wilton (Va.), 7 L. R. A. (N. 8.) 349, to be a 
nuisance subject to be enjoined. 


An artist who, after filling an order to paint a 
portrait from photographs of the deceased wife of his 
customer, proceeds, without orders, to paint another, 
is held, in Klug v. Sheriffs (Wis.), 7 L. R. A. (N. 
S.) 362, to have no right to compel the customer to 
pay for it, if it is placed in his possession for in- 
spection and retained by him, since the act of paint- 
ing it constitutes a violation of the contract, and a 
breach of trust. 
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The intoxication of a passenger is held, in Black v. 
New York, N. H. & H. R. Co. (Mass.), 7 L. R. A. 
(N. S.) 148, to be properly found by the jury not to 
be a direct and proximate cause of his injury, so as 
to relieve the carrier from liability for injyry to him 
in consequence of his being removed from the train 
by employees and left upon a flight of steps, down 
which he falls to his injury, because of his inability 
to care for himself. 


An electric light company which negligently turns 
a current on to a circuit having a grounded wire is 
held, in Harrison v. Kansas City Electric Light Co. 
(Mo.), 7 L. R. A. (N. 8.) 293, not to be able to es- 
cape liability for resulting injury to a person coming 
in contact with the grounded current, by the fact that 
the injury would not have occurred except for the 
act of a stranger in making a second ground at an- 
other place. 


The liability of a street car company for injury to 
a person walking on its track, by the propelling 
against him of a car running at high speed, with no 
watchfulness on the part of the motorman for per- 
sons on the track, is sustained in Indianapolis Trac- 





tion & T. Co. v. Kidd (Ind.), 7 L. R. A. (N. S.) 143, 
notwithstanding such person may be guilty of some | 
negligence in being on the track, if he is not negli- | 
gent in failing to discover the approach of the car, 
so that his negligence is merely a remote cause of 
the accident. 


That a passenger alighting from a street car and 
passing back of it to cross the street is negligent in 
stepping upon the parallel track without looking for 
an approaching car is held, in Louisville C. R. Co. 
v. Hudgins (Ky.), 7 L. R. A. (N. 8S.) 152, not to re- 
lieve the street car company from liability for in- 
juries inflicted by such car, if those in charge of it, 
by the exercise of ordinary care, could have discov- 
ered the peril and prevented the injury. 


ae 

The record of a judgment against one whose Chris- 

tian name is Francis, if indexed under the name of 

Frank, is held, in Burns v. Ross (Pa.), 7 L. R. A. 

(N. S.) 415, to charge a prospective purchaser from 

the judgment debtor’s heirs with notice of the exist- 
ence of the judgment. 


A reward offered for the arrest of a criminal is 
held, in McClaughry v. King (C. C. A., 8th C.), 7 
L. R. A. (N. 8.) 216, not to be earned by the giving 
of information which leads to his arrest. 


The right of a board of school directors, under a 
statute authorizing it to adopt rules and regulations 
for the well-being of the school, to debar members of 
high-school fraternities organized against its will, 
although with the consent of parents of the pupils, 
and meeting out of school hours, from participating 





in certain privileges attendant on membership in the 


school, such as connection with athletic teams, and 
with musical, literary and military societies, and to 
deprive them of customary graduation honors, is sus- 
tained in Wayland v. Board of School Directors 
(Wash.), 7 L. R. A. (N. 8.) 352. 


A regulation of the department of public instruc. 
tion prohibiting teachers in common schools from 
wearing a distinctively religious garb while engaged 
in the work of teaching, is held, in O’Connor v. Hen- 
drick (N. Y.), 7 L. R. A. (N. 8S.) 402, not to be un- 
reasonable. 

An attempt to commit suicide is held, in May y. 
Pennell (Me.), 7 L. R. A. (N. 8S.) 286, not to bo a 
crime, in the absence of a statute making it such, or 
making suicide a crime. 


A fraternal beneficiary association conducted for 
the mutual benefit of its members, and for the pur- 
pose of providing a fund for the payment of stated 
dues and fees from such members for the payment 
of a special amount upon the death of each member 
to a beneficiary named by him, is held, in Royal High- 
landers v. State (Neb.), 7 L. R. A. (N. 8S.) 380, not 
to be a charitable association, and its property and 
funds not to be used exclusively for charitable pur- 
poses, so as to be exempt from taxation by the laws 
of the State. 


The power of executors to mortgage the trust es- 
tate, under a will placing the estate in their hands in 
trust to use the income for the maintenance of testa- 
tor’s son, for the accomplishment of which purpose 
they are given power to manage the. property, sell 
land, or convey the latter or any part thereof as the 
testator might himself do, is sustained in Re Lueft 
(Wis.), 7 L. R. A. (N. S.) 263, where, without the 
mortgage, the income does not exceed the necessary 
expenses of maintaining the estate, while by means 
of it sufficient to maintain the son will be secured. 


The mere fact that for a long period of time it 
has been the custom of the owners of mills along a 
stream to run them only during the working hours 
of the day, by reason of which the lower owners have 
gratuitously received the benefit o fthe pond of the 
upper mill owner, which stored the waters of the 
stream during the idle hours and let it all down 
during the working hours, is held, in Mason v. Whit- 
ney (Mass.), 7 L. R. A. (N. 8.) 289, not to give 
them a right to insist on his continuance of such 
practice, so as to prevent his running his wheels 
throughout the twenty-four hours, 


Where a river suddenly changes its course and 
abandons its former bed, the respective riparian own- 
ers are held, in Kinkead v. Turgeon (Neb.), 7 L. R. 
A. (N. 8.) 316, to be entitled to the possession and 
ownership of the soil formerly under its waters, as 
far as the thread of the stream, and to maintain 
ejectment to oust squatters within such limits. 








